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P-R-O-C-E-E-D-I-N-G-S
11:49 a.m.

CHAIRPERSON MILLER: This hearing
will, please, come to order. Good morning,
ladies and gentlemen. This is the September
16, 2008 Public Hearing of the Board of Zoning
Adjustment of the District of Columbia. My
name is Ruthanne Miller. I'm the Chair. To
my right is Mr. Marc Loud, our Vice Chair and
next to him is Mr. Anthony Hood, who is Chair
of the Zoning Commission sitting with us
today.

And to my left is Ms. Mary Oates
Walker and Shane Dettman, Board Members. Next
to Mr. Dettman is Mr. Cliff Moy from the
Office of Zoning, Ms. Mary Nagelhout from the
Office of the Attorney General and Ms.
Beverley Bailey also from the Office of
Zoning.

Copies of today's hearing agenda
are available to you and are located to my

left in the wall bin near the door. Please,
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be advised that this proceeding is being
recorded by a Court Reporter and 1is also
webcast live. Accordingly, we must ask you to
refrain from any disruptive noises or actions
in the hearing room.

When presenting information to the
Board, please, turn on and speak into the
microphone, first, stating your name and home
address. When you are finished speaking,
please, turn your microphone off, so that your
microphone is no longer picking up background
noise.

All persons planning to testify
either in favor or in opposition are to fill
out two witness cards. These cards are
located to my left on the table near the door
and on the witness tables. Upon coming
forward to speak to the Board, please, give
both cards to the reporter sitting to my
right.

The order of procedure for special

exceptions and variances is as follows: One,
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statement and witnesses of the applicant.
Two, Government reports, including Office of
Planning, Department of Public Works, DDOT,
etcetera. Three, report of the Advisory
Neighborhood Commission. Four, parties or
persons in support. Five, parties or persons
in opposition. Six, closing remarks by the
applicant.

Pursuant to Section 3117.4 and
3117.5 of the Zoning Regulations, the
following time constraints will be maintained:
The applicant, persons and parties, except an
ANC, 1in support, including witnesses, 60
minutes collectively. Persons and parties,
except an ANC, 1in opposition, including
witnesses, 60 minutes collectively.
Individuals 3 minutes.

These time ©restraints do not
include cross examination and/or questions
from the Board. Cross examination of
witnesses 1s permitted by the applicant or

parties. The ANC within which the property is
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located is automatically a party in a special
exception or variance case.

Nothing prohibits the Board from
placing reasonable restrictions on cross
examination, including time limits and
limitations on the scope of cross examination.

The record will be closed at the
conclusion of each case, except for any
material specifically requested by the Board.
The Board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the persons must submit the
evidence to the Office of Zoning. After the
record is closed, no other information will be
accepted by the Board.

The Sunshine Act requires that the
Public Hearing on each case be held in the
open before the public. The Board may,
consistent with it's Rules of Procedure and
the Sunshine Act, enter Executive Session
during or after the Public Hearing on a case

for purposes of reviewing the record or
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deliberating on the case.

The decision of the Board in these
contested cases must be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage the Members of the Board in
conversation.

Please, turn off all beepers and
cell phones, at this time, so as not to
disrupt these proceedings.

The Board will now consider any
preliminary matters. Preliminary matters are
those which relate to whether a case will or
should go forward today, such as requests for
postponement, continuance or withdrawal or
whether proper and adequate notice of the
hearing has been given. TIf you are not
prepared to go forward with a case today or if
you believe that the Board should not proceed,
now is the time to raise such a matter.

Does the staff have any

preliminary matters?
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MS. BAILEY: Madam Chair and
everyone, good morning. No, we do not.

CHAIRPERSON MILLER: Okay. Then
would all individuals wishing to testify today
on any of the cases set for this morning,
please, rise to take the oath?

(Whereupon, the witnesses were
sworn. )

CHAIRPERSON MILLER: Would you
call the first case, please?

MS. BAILEY: The first case 1is
Application ©No. 17810 of Michael Reitz,
pursuant to 11 DCMR 3104.1, for a special
exception to allow a garage addition to an
existing one-family dwelling under section
223, not meeting the lot occupancy and rear
yard requirements, that's section 403 and
section 404. The property is in the D/R-5-B
District at premises 1505 Harvard Street,
N.W., Square 2577, Lot 42.

Madam Chair, there are requests

for party status in this application.
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CHAIRPERSON MILLER: Thank you.
Would the parties in this case, please, come
forward and also those who have requested
party status. Not forward to me, I'm sorry,
forward to the table. And the cards go to the
Court Reporter over here to my right. And
it's still morning. Why don't we do
introductions starting with the applicant?

MR. REITZ: Hello, my name is Mike
Reitz, 1505 Harvard Street.

CHAIRPERSON MILLER: Okay.

MR. MOORE: Hi, my name is John
Moore, 1510 Columbia Road.

CHAIRPERSON MILLER: And you are
applying for party status, right?

MR. MOORE: I'm sorry?

CHAIRPERSON MILLER: You're
applying for party status?

MR. MOORE: Yes.

CHAIRPERSON MILLER: Okay.

MR. SPALDING: Phil Spalding. I

th

reside at 1929 13 Street and I represent
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ANC-1B.

CHAIRPERSON MILLER: Okay. Why
don't we start with party status requests. I
also believe there were two others who
requested party status in this case. Blanche
and Gil Ziff, are they here? No, okay. And
also, I believe Kathleen Clark, who indicated
that she would not be here, if I remember
correctly.

Okay. So Mr. Moore is here. Ms.
Bailey, I was under the impression that Mr.
Moore's application for party status might be
untimely. Is that correct or not correct?

MS. BAILEY: You are correct,
Madam Chair. It was filed eight days before
the hearing and 14 days are required. So the
Board would need to consider waiving his
request into the record.

CHAIRPERSON MILLER: Okay. And we
do waive that sometimes if we find that there
is good cause basically and there is no

prejudice to a party. So why don't we hear
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from you with respect to your party status
application and then also why it wasn't
timely.

MR. MOORE: With regard to my
party status application, just there is just
the one issue, right, why it wasn't timely?
I didn't realize that I needed to get it in 14
days in advance. I called and spoke with
Richard Nero in the Office of Zoning and he
said that I would be in plenty of time, that
if I got it in before last Thursday, which is
when the packets would go out to the Board
Members, so that's why I went ahead and filed
the request for party status.

Also, the letter that I got in the
mail was a little bit unclear as to what the
possibilities were as far as filing something
in writing or appearing at this hearing. I
wanted to at least get a written statement in
whether or not I could appear at the hearing.

There 1s -- the 1letter states

"However, you may submit written views about
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this case. All written views should be sent
to the address below and must be received by
the Board before the hearing on the case is

concluded."

That sounds like the written views
would need to be here as of today. But
"Individuals and organizations wishing party
status in any case must request that status in
writing not less than 14 days prior."

So it wasn't clear to me whether
that -- you know, which of those two standards
was going to apply. Whether the deadline for
written views was today or whether -- you
know, what the procedure was for requesting
party status. So I apologize to the Board for
being late. And that's -- you know, that was
my thought process.

CHAIRPERSON MILLER: Okay. And
let me just ask you, you do want to
participate fully in the proceedings with
respect to, you know, cross examination and

things like that or do you just want to
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present testimony?

MR. MOORE: I'm not really sure
what the difference between those two is.
This is all new to me, so --

CHAIRPERSON MILLER: Yes, that's
okay. Okay. First of all, let me just
backtrack. Did the other parties, these two
are parties in the case, they are automatic
parties. Do either of you, number one, have
an objection to our wailving our time
requirements for his filing of the party
status application?

MR. REITZ: I have no objection.

MR. SPALDING: And the ANC has no
objection.

CHAIRPERSON MILLER: Okay. So I
don't think the Board has a concern. We got

the filing in time for us, so we don't have a

concern. We weren't prejudiced, right? Okay.

And then the second is with respect to your
participation, you can testify without any

permission from the Board on this case. But
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if you want to participate totally -- as fully
as the other parties and normally that means
cross examining, for instance, the applicant,
the ANC, Office of Planning on their
testimony, then the Board would make a
determination of whether you qualify for party
status. And then that would be by permission.
And we will do that pretty quickly.

MR. MOORE: Okay. That gives me a
better idea. I would -- my intent was to
offer testimony, but not to engage in any
cross examination or, you know, more developed
participation.

CHAIRPERSON MILLER: Okay.

MR. MOORE: So does that -- is
that enough of an answer?

CHAIRPERSON MILLER: Yeah.

MR. MOORE: Okay.

CHAIRPERSON MILLER: So then I
mean I would interpret that as withdrawing
your application for party status. And then

we will call on vyou to testify at the
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appropriate time, which is after you will have
heard the applicant, the Office of Planning,
the ANC, we would then call on you and you can
testify as to, you know, your position and

respond to what they have said.

You just wouldn't be cross
examining them.

MR. MOORE: Okay. That sounds
fine to me. But I do want to make sure that
my testimony is considered, is, you know,
given some weight in the consideration of the
matter. So that still applies, right?

CHAIRPERSON MILLER: Absolutely.

MR. MOORE: Okay.

CHAIRPERSON MILLER: Your
testimony would not receive greater weight if
we gave you party status.

MR. MOORE: Okay.

CHAIRPERSON MILLER: It's just how
you could participate in the proceedings.

MR. MOORE: Okay. All right.

That sounds --
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CHAIRPERSON MILLER: Okay.

MR. MOORE: -- like the right way
to go. Thank you.

CHAIRPERSON MILLER: Okay. All
right. So then we will call you when it is
your turn to testify. All right. Thank you.
All right. We can start. We should start
with the applicant. You can actually take a
seat in the audience if you would like.

I think that there is not a lot
that you would need to say, but why don't you
just recap really briefly. You are seeking a
223, seeking relief under 223.

VICE CHAIRMAN LOUD: Madam Chair,
if T can interrupt for just one second?

CHAIRPERSON MILLER: Yes, sir.

VICE CHAIRMAN LOUD: I'm not
certain if you had disposed of the other party
status. You had?

CHAIRPERSON MILLER: Nope.

VICE CHAIRMAN LOUD: You had not,

okay.
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CHAIRPERSON MILLER: No, you're
right for bringing it up. Let's --

VICE CHAIRMAN LOUD: Blanche and
Gil Ziff and Kathleen Clark, neither of whom
I think are present.

CHAIRPERSON MILLER: Because they
are not present, they can't participate in the
proceeding as a party. And they haven't
indicated that they had any desire to submit
any additional pleadings as a party anyway.
So what I would suggest is that we deny them
party status and accept their filings as their
testimony in this case. Thank you. Okay. Is
that okay? Okay. That's the concurrence of
the Board.

Okay. Now, so now we are moving
to the merits of the application. And it is
for relief under 223. And do you just want to
just briefly describe what you are doing and
the relief you need?

MR. REITZ: Yes. I have a

presentation that shouldn't take more than, I
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would say, less than 10 minutes. I think I
timed it about 7 minutes, something like that,
if T may?

I'm proposing addition of a 17
foot by 25 foot attached garage with an above
storage room placed over an existing side
yard. Let me provide a little bit of
background. I originally designed the
addition to occupy 60 percent of the lot.
It's not realized that my open air, but
covered porch would occupy 8 percent of the
lot would be counted towards lot occupancy.

I have a set of plans already
approved by the city with the only exceptional
lot occupancy. The denial letter did note
that the current building does not comply with
the current backyard setback, but it didn't
indicate -- it did not indicate that for the
addition that it would be -- it essentially
grandfathered me in, so it didn't penalize me
for that backyard setback.

The current backyard setback is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

21

9.7 feet and the average with the new addition
would be about 10.5. So it's in the same
order.

Let's see, under the 60 percent
lot occupancy, I could build a garage with the
same width, but only 15 feet deep and not the
25 feet desired. A normal garage is 20 feet.
I'm asking for a special exception and in my
criteria I address it ©relative to the
incremental impact of building a garage 25
feet deep relative to the allowable 15 feet.

So it's -- I addressed the
provisions under the special exception
criteria based on the incremental impact of
the additional 10 percent variance.

Let's see, I just wanted to point
out just to get you all familiar with the
block, it's the block of Harvard Street on the
south bordered by Columbia Street in the
north, 16" Street in the west and 15 Street
on the east. My lot is relatively triangular

shaped and it's irregular. So I just wanted
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to kind of bring that point up.

If you could switch around? The--
I also wanted to point out that I am building
the -- the proposed addition is building the
addition consistent with the frontages of the
property, but not all the way extended to the
front property line as other folks have done,
which is similar to the adjacent building,
which is the Copperfield, six story, Apartment
Building.

There is only three houses on that
block and then there is the apartment building
or condo building to the west. And in the, I
guess -- I guess I could point out in the
drawing as well, you can see the blue area
which is the existing house, which occupies 40
percent of the lot, the addition which is 20
percent and then the front porch which is 8
percent, essentially. So it was that 8
percent that threw me over.

In the special exemption

application, I need to address the proposed --
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oh, I guess, one moment to point out the
reason why that the covered front porch
constitutes a structure is because it's a --
according to D.C. Zoning Regs, a structure has
a roof that is supported by columns or walls.

So hence, because it 1is covered,
it occupied as a -- classified as a building.
And also with regards to the building area,
any projection if so placed, it obstructs
either light or ventilation. So those two
criteria made the porch storage building.

CHAIRPERSON MILLER: Okay. And I
think you mentioned that in your filings and
that's -- I don't think you need to belabor
that.

MR. REITZ: Okay.

CHAIRPERSON MILLER: But let me

just clarify what is changing with respect to

relief. Are you -- it looks like according --

lot occupancy is changing and that's --
MR. REITZ: Yes.

CHAIRPERSON MILLER: -- the main
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reason you have come? Is anything else
changing? Rear yard changing?

MR. REITZ: No.

CHAIRPERSON MILLER: No.

MR. REITZ: Like I say, the --

CHAIRPERSON MILLER: Just lot
occupancy?

MR. REITZ: Just lot occupancy.

CHAIRPERSON MILLER: Okay.

MR. REITZ: And the -- as part of
my application, one thing that I did propose
was 1f I had to go back and modify the plans,
what I would propose doing would be to remove
or alter the front porch roof, put in
skylights or something, so it no longer
constituted a structure. And so that would
allow me to build a little bit deeper, but
that's not still the proposed alternative,
because the three houses on the block all have
-- were built at the exact same time, have the
exact same front porch, same spindles, same

columns, etcetera, and they want to be able to
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maintain that community look and feel.

And so the -- and then I do have
the -- I addressed the impacts. With the
criteria under special exception, it says, in
this case, "An addition shall not have a
substantially adverse impact on the use or
enjoyment of any abutting or adjacent dwelling
or property, particularly the light and air
available to the neighboring properties shall
not be unduly affected or the privacy of use
and enjoyment of the neighboring property
shall not be unduly compromised." And that
"When viewed by the street or the public,"
that it is not -- it doesn't -- "it shall not
substantially wvisually 1intrude upon the
character, scale or pattern of the
neighborhood."

Well, in any case, I address that
the -- with regards to those criteria that the
-- with regard -- essentially, there is three

particular properties that are impacted by

this addition. One would be the -- let's see,
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just to the west or next to me is the
apartment building/condo building.

The first floor has a parking
spot. The second floor has a balcony and the
third floor has a balcony. Now, since that
property is more forward to the property line.
Only about half of the balconies would be
partially obstructed views. And also, there
is a setback of about 6 feet from the
balconies to their -- the property of the
apartment building. And so that does provide
a pretty large open view span of the -- with
regards to their 1light and wventilation and
such like that.

In addition to privacy, I'll be
eliminating four windows on the west facing of
my building and so that will provide the condo
units with actually more privacy.

As far as the neighbor in the
back, with regards to --

CHAIRPERSON MILLER: Let me just

interrupt you for a second and I know
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sometimes that is disconcerting, but I think
that all -- what you are going to say is what
you have said in writing.

MR. REITZ: Okay.

CHAIRPERSON MILLER: And I think
that Office of Planning didn't find
differently.

MR. REITZ: Um-hum.

CHAIRPERSON MILLER: So in order
to just expedite it, because we don't have an
issue with that --

MR. REITZ: Certainly.

CHAIRPERSON MILLER: -- it's not
in contention, you probably can address this
later. But if there is anything you want to
say now with respect to the concern that was
raised in the party status applications, do
you have a copy of those?

MR. REITZ: Yes, I believe, I have
got a copy of the one page letter. I think
that was the only one from John Moore. Is

that correct?
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CHAIRPERSON MILLER: Well, that's
the only one from John Moore. I guess,
Kathleen Clark and --

MR. REITZ: Gil Ziff?

CHAIRPERSON MILLER: Yeah. They
also filed. Do you have --

MR. REITZ: I have not had an
opportunity to see those documents and I feel
that, you know, that's something of concern to
me if I have not had a chance to review those
prior to this hearing. Yeah, I would like to
-- 1if they are substantive. But I believe
they all deal with the same issue that John
has raised.

CHAIRPERSON MILLER: That's right.

MR. REITZ: So I think --

CHAIRPERSON MILLER: That's right.

MR. REITZ: -- we can talk to
that.

CHAIRPERSON MILLER: I mean, I --

MR. REITZ: I think we will all be

on the same page.
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CHAIRPERSON MILLER: Okay. So I
didn't know if you -- that goes to, I guess,
the criteria of -- well, I don't know. 1I'll
let you address it. An adverse impact on
neighboring property and so my question to you
is do you want to say anything about that now
or do you want to have the opportunity after
you hear Mr. Moore?

MR. REITZ: Let's see, I would
like to first hear Mr. Moore's testimony.

CHAIRPERSON MILLER: Okay.

MR. REITZ: And then be able to
respond to it, at that point, at that time.

CHAIRPERSON MILLER: Okay. Okay.
So what I want to say is that, you know, we
have read the whole record in the case. And
so you don't have to say it again here, unless
there is something else you want to
necessarily highlight at this point.

MR. REITZ: Not at this time.

CHAIRPERSON MILLER: Okay.

MR. REITZ: Thank you.
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CHAIRPERSON MILLER: Okay. Does

the ANC have any cross examination?
CROSS EXAMINATION

MR. SPALDING: I would just like
to raise one thing with the applicant and get
the applicant to speak briefly about going and
addressing the neighborhood. When did you do
that and what responses did you have?

MR. REITZ: Yes, I gave a
presentation to both John and Gil Ziff and it
was around the 23" of June. I provided -- we
had some discussion at that time about whether
there is any public or private easements in
the backyard area. I, at that time, shortly
after that meeting, believe I demonstrated
that to my -- having researched the issue,
that there was no public easements 1in the
backyard area or in the side yard, for that
matter.

And that I provided them a copy
electronically via the 1Internet of my

application. And I had not heard from them
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after that point. I asked them to get back in
touch with me if they had additional concerns.
And so that was the 24" of June. And so two
months went by and I hadn't heard them --
anything from them after that.

CHAIRPERSON MILLER: Okay. Other
Board questions? Okay. Why don't we go to
Office of Planning?

MR. REITZ: I'm sorry, maybe if I
can make one different adjustment? I had
heard from John, I guess, around -- just after
Labor Day, I think it was. Was that the case?
Yeah. Okay. That was when I did hear and
John was the only one. I hadn't heard from
Ziff, Gil Ziff or Blanche Ziff or the -- Mike
Angling or Kathy Clark, I think that's her
last name.

CHAIRPERSON MILLER: Okay.

MR. VARGA: Good afternoon, Chair
and Fellow Members of the Board. My name is
Steven Varga. The applicant, as stated, has

requested special exception relief under 223
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to construct a two story garage addition along
the west side of an existing one-family row
dwelling at 1505 Harvard Street, N.W.

OP feels that the application
meets the Dburden for proof for special
exception relief. I would be happy to field
any dquestions you may have about the
application. Thank you very much.

CHAIRPERSON MILLER: Well, first,
I just wanted to confirm why they need relief.
The applicant has said it is because of the
nonconformance with lot occupancy. Is that
it?

MR. VARGA: Yes.

CHAIRPERSON MILLER: Okay.

MR. VARGA: It's the lot occupancy
that is the matter at hand. They are going
from, let's see, 929 square feet, which is
48.9 percent, and they are proposing to add
some square footage up to 1,319 square feet,
which would put them at 69.6 percent for the

addition.
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CHAIRPERSON MILLER: Okay.
Because I was looking at your chart and it
looks like under relief required, there was a
yes next to rear yard.

MR. VARGA: Yes, and that's just
percentages. Sorry about that. The square
feet is located in the proposal section just
above that in the bottom part of the sentence
there.

CHAIRPERSON MILLER: Okay. They
are not changing the rear yard. That's just
an existing condition, correct?

MR. VARGA: No, that's right. The
existing condition is the rear yard and it's
not being increased at all.

CHAIRPERSON MILLER: Okay, okay.
Did you investigate this question with respect
to access and easements?

MR. VARGA: Yeah. I had spoken
with the applicant yesterday and this was the
first time the Office of Planning had heard

about this and 1in doing the research and
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looking at the -- what we have here from the
Office of the Surveyor, there doesn't appear
to be any easements on the property. So
unfortunately, I don't have any information
apart from that regarding that matter, but
that was not considered in making our
recommendation to the Board.

CHAIRPERSON MILLER: Did you
review the party status applications that talk
about emergency access, escape issue? I mean,
do you have a comment on that?

MR. VARGA: Only briefly and
Office of Planning doesn't have any comment on
that.

COMMISSIONER HOOD: Madam Chair,
can I just ask on that? I know Office of
Planning when it does 1its report, usually
reach out -- the microphone is not on? I
always said we're going to have a microphone
class. Can you hear me now? It's on, I'm
just not talking into it, I guess. I don't

know. New mikes.
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Have you reached out to the -- the
process was followed as far as reaching out to
the fire department and different agencies,
that process was followed?

MR. VARGA: That's right.

COMMISSIONER HOOD: And there was
no response that OP received from the fire
department?

MR. VARGA: No, there was no
response received.

COMMISSIONER HOOD: Okay. Thank
you.

MR. VARGA: Um-hum.

CHAIRPERSON MILLER: Is it correct
to characterize OP's position as not being
concerned that this addition would cause a
dangerous situation to abutting properties?

MR. VARGA: That's right.

CHAIRPERSON MILLER: Okay. Does
the applicant have any cross examination for
the Office of Planning?

MR. REITZ: ©No, not -- no, thank
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you.

CHAIRPERSON MILLER: Do you have a
copy of the Office of Planning report?

MR. REITZ: No. No, I don't. As
long as it's within -- Steve Varga and I had
a chance to discuss, I think, once or twice.
Once I think the -- during an email and I
think the other time was yesterday.

CHAIRPERSON MILLER: I think we
can provide you one. But you don't have any
cross examination questions. Okay. Does the
ANC?

MR. SPALDING: No cross.

CHAIRPERSON MILLER: Did Board
Members have any other questions? Okay.
Let's turn to the ANC then for their
presentation.

MR. SPALDING: Phil Spalding
representing ANC-1B. We did consider this at
our November meeting and we did take unanimous
7-0 vote 1in support of this. You have our

letter. I do note that the Commissioner for
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the Single Member District has been missing in
action for the past few years.

So notice to the community may not
have been all that we expect it to be. So
participation was not all that we always
expect it to be as well. I'm not surprised
that there is some community testimony at
today's hearing. And we are anxious to hear
that.

But based on what we did have, the
information we had in the presentation that
the applicant gave, we did give our support.

CHAIRPERSON MILLER: So were you
aware of any of the concerns raised in the
party status applications when you considered
the application?

MR. SPALDING: We were not. And
we are still -- we haven't received them, so
we're hearing about them this morning.

CHAIRPERSON MILLER: Are you
familiar with the property?

MR. SPALDING: Only through
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scanning maps and whatnot, not through actual
knowledge of the property, no.

CHAIRPERSON MILLER: Any other
questions from Board Members?

VICE CHAIRMAN LOUD: Just to
clarify, your Exhibit 24 says that your ANC
met and voted 7-0 in favor, but it indicated
you met on November 4, 2008, which has not
happened vyet.

MR. SPALDING: Blame the secretary

for that.

VICE CHAIRMAN LOUD: Was it
September?

MR. SPALDING: That would
obviously -- 1f you note the date of the

letter is 5 September, the meeting would have
been September 4.

VICE CHAIRMAN LOUD: September 4.
Were you present at the meeting?

MR. SPALDING: Yes, I was.

VICE CHAIRMAN LOUD: Okay. Thank

you. I just wanted to clarify that.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

MR. SPALDING: Absolutely.

CHAIRPERSON MILLER: Any other
questions? Does the applicant have any cross
of the ANC?

MR. REITZ: No.

CHAIRPERSON MILLER: Okay.

MR. REITZ: Not at this time.
Thanks.

CHAIRPERSON MILLER: Okay. All
right. At this time then, I would call for
any members of the audience who wish to
testify in support or in opposition of the
application. Okay. You've got the mike now.

MR. MOORE: Okay. My name is John
Moore. I live directly in back of Mr. Reitz.
My address 1is 1510 Columbia Road. And I
believe I was actually mentioned 1in his
original application. First, I'll address the
issue of timing with regard to the responses
of myself and my neighbors.

I was not -- and I'll go in kind

of reverse order. I was not aware that the
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application was on the agenda of an ANC
meeting or else I would have been sure to
attend that meeting. And I feel this -- I
feel confident in saying the same is true of
Gil and Mike Angling and Kathy Clark.

Not that it would have changed
anything either way. I'm just, you know,
explain -- you know, clarifying. Also, I
think, I personally was under the impression
that as 1long as I got my response in by
today's date, that would be, you know, enough
to make it official and that information would
so somehow magically wherever it needed to go.

So I guess that's a little naive
on my part, but I know that Ziff, Gil, for
example, he submitted a response in June, I
believe, or July and he may not have cced Mike
on that. So if Mike didn't get a -- you know,
I don't know how he would have expected that
route to be, you know, closed, but I made sure
to cc everybody, you know, so that that's the

reason that Mike got my responses, because I
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cced him and Ziff and Mike Angling.

So anyway that's -- and I think
that Ziff and Mike were also under the
impression that they just needed to get a
response 1in as of today to be considered, to
have their response considered. So that's
just a possible explanation.

CHAIRPERSON MILLER: Your
responses will be considered.

MR. MOORE: Okay.

CHAIRPERSON MILLER: Are being
considered, yeah.

MR. MOORE: I just wasn't really
too sure why the element of timing was being
raised as an issue, but that's why the timing
worked out the way it did, I think.

CHAIRPERSON MILLER: I didn't want
to go into this too much, but basically timing
was only raised for party status
participation.

MR. MOORE: Okay. Okay.

CHAIRPERSON MILLER: Not for
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considering your testimony.

MR. MOORE: Okay. All right.

CHAIRPERSON MILLER: Okay.

MR. MOORE: Thanks. I will -- T
just wanted to address, let me see where is my
prepared -- okay. There were -- let's see, I
wanted to offer my viewpoint on this project.
I think overall it's just not a great idea for
the block overall. It might be, you know,
good for Mike and, you know, the value of his
house and we're friendly, so this is not, you
know, animosity.

So but I think with regard to the
-- what's good for the neighborhood as a
whole, I think it's -- it might not be the
best thing to go forward. Then the -- in
particular, this block you can see from the
map that is still on the easel is oddly shaped
and the houses get very close together at one
end of the block. It's shaped kind of like a
wedge.

And his -- that side yard is one
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of the few access points to the inside of the
block. And the houses get very, very close
together, so there is not much -- it's very
densely packed in. And I think adding more
building to that area, might not be -- you
know, would detract from the character of the
block.

I think that the -- Mike had
mentioned the balconies, the proximity of the
balconies of the Copperfield to his addition.
There is only a few feet -- there would be
only a few feet if somebody were -- from the
Copperfield were to walk out onto their
balcony, they would be 1looking at a brick
wall, vyou know, from the first or second
floors. They would be looking at the brick
wall, that would be the side of the garage.

I'm sure it would be a very nice
brick wall, because I have seen the work that
Mike and his brother do and they do really
good, really nice work, so, you know, that's

not an issue of mine at all. But also, one
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thing that Mike had mentioned in his
application was that there would be green
benefits, but I don't really agree with that
assessment at all.

The building -- the addition would
require the removal of a pine tree and I think
Kathy and Ziff estimated the size of the pine
tree at 75 feet. I think that's over-
estimating it. Mike estimated it at 30 feet.
I think that's under-estimating it. I think
it's more 1like about 40 feet, but it's a
really handsome pine tree, holly tree, I mean.

And it provides a little bit of
greenery and a little bit of light filtering
in the block. ©Now, to replace that with a
building would, again, because there is very
little access to the inside of the block,
would block air circulation. And I know that
light and air are two of the criteria for
deciding -- you know, for evaluating these
applications.

Light wouldn't make so much of a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

difference, but air -- there would be much
less air circulation at the interior of the
block. So those are a couple of issues that
I think Mike has addressed, but I disagree
with them.

Now, as -- I kind of want -- I
should probably just get to the main issue
that concerns me is access for emergency
services, 1in particular, not that his -- that
side vyard has been historically used by
residents of the -- and I mentioned this in my
letter, has Dbeen historically wused by
residents for access to the interior of the
block.

Also, wutility companies, that's
one of their -- you know, that's one of the
access routes that they have to get to the
inside of the block. There is no utility
right-of-way in our block. It's a weird
situation. The -- and I'm not -- I had to
actually call in to Pepco to find out where

their power lines run, because I don't know if

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

45

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

they run through the -- in my house, for
example, the power can go out either in the
front of the house or in the back of the
house.

So I think there must be power
lines running through that -- through the
inside of the block. Now, I don't know if
that makes a difference at all, if Mike's
addition would make a difference at all in
servicing the power lines, but it might.

Also, again, just the question of
access, there may not be public easement, but
I actually have somebody researching the land
records to find out if there may have been
private easements when the -- created when the
development was first built that somehow got
lost in, you know, the sands of time.

But so that's something that I'm

in the process of doing. And, you know, I

haven't found anything yet. And that research

is not complete. But there may be an issue of

some access that the public could expect. I
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should probably stop there.

But the -- now, I wasn't aware
that the Office of Planning was the -- is the
Office of Planning responsible for

coordinating? I guess that's cross
examination. Maybe I shouldn't do that. But
the D -- I talked to the DCRA to the Office of
Fire something who -- that would review any
application for a building permit.

I wasn't -- I thought that the
fire department would be the ones to, you
know, sign off on the application, but I
talked to the DCRA and they said that they
have engineering functions who sign off on the
applications. I didn't realize that the
Office of Planning was even involved.

But so I didn't -- I haven't, you
know, finished following through on that. But
to me, personally, I would feel less safe
having that area blocked by a building,
because for two reasons. First of all, we

have already talked about the issue of access.
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It would definitely impede emergency --
delivery of emergency services if there were
some emergency where people needed to get to
the inside of the block.

And the other thing is that it
would constitute an additional fire hazard, if
anything were to catch fire, in that part of
the block. And there have been two major,
major fires in our neighborhood in the past
year. There was one about a year ago on Adams
Mill Road where I'm sure everyone here would
remember that water pressure wasn't adequate
to put out the fire.

So I have a concern about water
getting to the interior of the block if
anything does go up.

Also, and just recently, just this
past March there was a fire at the Deauville
Apartment Building on Mount Pleasant Street.
It's a couple blocks away. That was the
biggest fire in, I don't know, 30 years or

something. That's probably an exaggeration,
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but it was a tremendous, tremendous fire.

And it actually Jjumped the gap
from the Deauville Apartment Building to the
church in back. So that's -- I think that's
a legitimate concern that the houses get so
close in that corner that a fire -- if a fire
were to start, the whole thing, the entire end
of the block could go up. So that I find a
little disconcerting.

And in particular, one of the uses
that Mike has mentioned for what -- how he is
going to use the addition is to store -- 1is
for storage of construction materials, which
I imagine would include oil paint and other
flammable materials, you know, lumber. So I
think that's a legitimate concern that I want
to feel comfortable is going to be addressed
or that somebody has at least thought about.

So those are --

CHAIRPERSON MILLER: Okay. I
think you have covered it.

MR. MOORE: I think so.
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CHAIRPERSON MILLER: I don't want
to cut you off.

MR. MOORE: No, no.

CHAIRPERSON MILLER: But T --

MR. MOORE: That's fine.

CHAIRPERSON MILLER: Okay.
Normally, we give 3 minutes to individuals.

MR. MOORE: Oh, I'm sorry.

CHAIRPERSON MILLER: No, but, you
know, you withdrew your party status and you
might have qualified as a party and you had
something important to say, so I don't want to
cut you off.

MR. MOORE: Okay.

CHAIRPERSON MILLER: But I just
want to ask just a couple of questions. One
is that you said that you contacted the fire
department. Is that right?

MR. MOORE: I contacted DCRA.

CHAIRPERSON MILLER: DCRA. So you
never actually asked the fire department

anything?
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MR. MOORE: No.

CHAIRPERSON MILLER: Okay.

MR. MOORE: ©No. I thought I was
talking to the fire department, but I called
DCRA. They gave me a number. I called that
number. I thought it was the fire department,
but it turned out to be the Fire Office in
DCRA.

CHAIRPERSON MILLER: Okay. When
you are talking about the interior of the
block or something, I'm just trying to get a
picture. TIf this access road is cut off,
there are other access points, right, or not?

MR. MOORE: There is.

CHAIRPERSON MILLER: Are they far
away or what?

MR. MOORE: They are far away.
They are at the other end of the block. I can
show you if it's okay with you? Okay. Well,
actually, I have a --

CHAIRPERSON MILLER: You're going

to have to be on a mike. I don't know is
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there --

MR. MOORE: Oh.

CHAIRPERSON MILLER: No, you can
show us though. I mean, I --

MR. MOORE: Okay.

CHAIRPERSON MILLER: Here we go.
You know what, maybe you can just move the
easel closer to the end of the table and use
the mike.

MR. MOORE: I have a drawing that
I actually printed out from -- a Zoning Map
from the Office of Zoning's website, but I
don't know if everybody is going to be able to
see 1it. But this is our block. And the
buildings are pretty clear, but just to give
you a general idea, and I can bring this up
after I've explained it.

This is our block. This is the
side yard here. The only other access 1is at
this end of the block, which is, as you can
see, very constricted compared to this access

here. So and again, this is -- these -- this
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drawing is not very precise, but it's from the
map that is on-line at the Office of Zoning's
website, so that's where it came from.

So should I turn it in? Hand this
in or --

CHAIRPERSON MILLER: Well, if you
are done with it, you could pass it. I mean,
have the other parties see it and then you
could pass it up. Okay.

MR. MOORE: Should I --

CHAIRPERSON MILLER: Yeah, you can
pass it up to Ms. Bailey. I have one other
question. This side yard on the applicant's
property, has that been used b emergency
vehicles coming in?

MR. MOORE: I think so. I think I
remember that one time, but not in a long,
long time. I know it has been used for, you
know, utility crews, you know, coming in, but
not in a long time. So I mean, it's just
occasionally. But I don't know, Mike would

have a better recollection of that than I
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CHAIRPERSON MILLER: Okay. Thank
you.

MR. MOORE: Um-hum.

CHAIRPERSON MILLER: Other Board
questions?

VICE CHAIRMAN LOUD: Good
afternoon. Just so I'm clear and making sure
that I understand. Is there an alley in the
rear of your -- the rear of both of your
property and Mr. Reitz' property?

MR. MOORE: There is -- no, there
is not an alley.

VICE CHAIRMAN LOUD: So when you
say that there is access from --

MR. MOORE: It's where the back
yards come together.

VICE CHAIRMAN LOUD: Oh, okay.
And the access that is from, it looks 1like,
16" Street that you pointed to on your
handout --

MR. MOORE: No, there's access
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from 15" at one end of the block.

VICE CHAIRMAN LOUD: Okay.

MR. MOORE: But it's very
constricted.

VICE CHAIRMAN LOUD: Okay.

MR. MOORE: There are two garages
there that -- and it's like a jungle to get
past the bamboo and the -- and etcetera,

etcetera, to get to the end of the block

where --

VICE CHAIRMAN LOUD: Where you
are.

MR. MOORE: Right, right.

VICE CHAIRMAN LOUD: The end that
you are located. In your experience or your

time, how long have you lived where you live?
MR. MOORE: Four years.
VICE CHAIRMAN LOUD: Four years.
MR. MOORE: Since 2004.
VICE CHAIRMAN LOUD: Have there
been emergency vehicles that have come to your

block during that period of time?
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MR. MOORE: No. Not -- no. I was
told -- this is, I guess, hearsay, but I don't
know what the standards of, you know,
testimony are, but Mike Angling told me about
one, this 1is anecdotal, time when they --
several years ago before I moved there where
the gas company -- there was a gas release on
the corner and the police came and told
everybody to go out through the backyard --
through the back door, because it was unsafe
to go out the front.

But again, that's anecdotal and I
don't -- you know, Mike is not here.

VICE CHAIRMAN LOUD: But your
concern would be that there would -- that
emergency vehicles would not be able to access

your property from the rear?

MR. MOORE: If -- my concern is
that if -- that it would create a fire hazard
and that if any -- and block an escape route

in the event that that whole end of the block

went up in flames, which happened not too long
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ago on another block.

VICE CHAIRMAN LOUD: And just
again so I'm clear, the access route that you
did try to describe, I think you said it comes
from 15" Street.

MR. MOORE: Um-hum.

VICE CHAIRMAN LOUD: It's not an
alley. What is it? 1Is it paved?

MR. MOORE: It's just where the --

VICE CHAIRMAN LOUD: It's just
sort of meandering from yard to yard?

MR. MOORE: It's just people's
backyards.

VICE CHAIRMAN LOUD: So you can't
put a vehicle?

MR. MOORE: No, it's about 3 feet

wide.
VICE CHAIRMAN LOUD: Okay.
MR. MOORE: Between two garages.
VICE CHAIRMAN LOUD: Okay. Okay.
Thank you.

MR. MOORE: Thank you.
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COMMISSIONER HOOD: Madam Chair,
if T can just ask? This goes onto Board
Member Loud's question. Besides the utilities
and the emergency issue, which I think are
very important, what else goes on back there?
Is there anybody that just uses that to go out
the back way and go out that way or, you know?

MR. MOORE: Yes. Historically,
yes.

COMMISSIONER HOOD: Okay.

MR. MOORE: Mike has put up a gate
and that blocks access and so the last time I
used it for something, I had to ask him to --
he had a lock. He has a lock on the gate.
And so I asked him to unlock it to allow me to
get through there. So -- but before that, it
was used, you know, as access through decades
is my understanding.

COMMISSIONER HOOD: But there's
more than one way out? I guess you walk out,
you go to the left, you can walk out and go to

the right and you don't have a gate with a
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lock on it and you have access to be able to
get out that way also, right?

MR. MOORE: Actually, at this
point, both of those points of access have

th

gates with 1locks. The one on 15 Street
predates the one in -- at the end of Mike's
driveway. That's from before I moved in.

COMMISSIONER HOOD: And those
garages are about 3 feet apart and there was
typically a design where, obviously, there was
left open a passage way from what I'm
understanding from your testimony.

MR. MOORE: Sure.

COMMISSIONER HOOD: And I --

MR. MOORE: It looks like it is
intended to be a passageway, to me.

COMMISSIONER HOOD: All right,
ingress/egress.

MR. MOORE: Right.

COMMISSIONER HOOD: And as you

stated, it's probably recorded somewhere and

it may have gotten lost and we're trying --
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you're trying to look around and see if --

MR. MOORE: Right.

COMMISSIONER HOOD: -- that
exists.

MR. MOORE: Right, exactly. 1In
both cases, to me that's -- that looks like

the original intention of, you know, making

the -- of laying out the block the way it is
laid out. So, you know, I don't -- I haven't
-- like I said, it's -- that's just the way it

seems to me.

COMMISSIONER HOOD: Okay. Thank
you.

MR. MOORE: Thank you.

CHAIRPERSON MILLER: Any other
Board questions? Okay. We don't have any
other questions for Mr. Moore right now, but
does the applicant?

MR. REITZ: Yes, I would like to
counter respond. Just one thing --

CHAIRPERSON MILLER: Wait.

MR. REITZ: -- not relating to
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John, but --

CHAIRPERSON MILLER: All right.

MR. REITZ: -- to the application
that was submitted by Kathleen Clark. I did
make a mistake on my application when I said
that the property that was most affected was
1510. I meant to say 1512, which was Kathleen
Clark's property. So John's property is more
behind my existing house and not behind, where
Kathleen Clark's is, which is behind the new
addition. So I wanted to go and that was a
mistake on my part and that's one of the
arguments she made was that I tried to dismiss
her in that application. So that was not the
intent.

CHAIRPERSON MILLER: Let me just
give you a point of procedure.

MR. REITZ: 1I'm sorry.

CHAIRPERSON MILLER: This is for
questions for Mr. Moore. And then later I'll
get back to your final rebuttal or whatever.

Do you have any more questions for Mr. Moore?
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MR. REITZ: Yes.

CHAIRPERSON MILLER: Okay.

MR. REITZ: I wanted to respond to
just a few points that he made. With regards
to the balconies, there is about a 6.5 feet
space between the balconies. And once again,
as they are -- these are the balconies of the
condo units. They are in front of the
frontage of the -- or half of the -- half that
balcony is in front of the frontages of my
house, so they do have a fair amount of
visible space and they are not going to be as
trapped in as he would preclude.

And also with regards to --

CHAIRPERSON MILLER: Are you doing
your rebuttal now?

MR. REITZ: Well, I'm trying to
respond to --

CHAIRPERSON MILLER: No, I
understand that.

MR. REITZ: Okay.

CHAIRPERSON MILLER: But I asked
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you if you had any questions for him.

MR. REITZ: Oh, questions. I'm
sorry.

CHAIRPERSON MILLER: That's okay.

MR. REITZ: No, I don't have any
additional questions.

CHAIRPERSON MILLER: Okay.

MR. REITZ: I thought I could just
respond to --

CHAIRPERSON MILLER: Well, hold
it. Because what we are going to do is see if
we have anybody who has any questions right
now. And then we will get back to you to make
those points.

MR. REITZ: Oh, okay.

CHAIRPERSON MILLER: Okay. Thank
you. Do you have any questions?

MR. SPALDING: No questions.

CHAIRPERSON MILLER: Okay. Then
Mr. Dettman, did you want to ask your question
of the ANC or do you want to hear from the

applicant first?
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MEMBER DETTMAN: I think I can ask
my question now.

CHAIRPERSON MILLER: Okay.

MEMBER DETTMAN: Just in light of
what you have heard from Mr. Moore, does that
at all affect the position of the ANC?

MR. SPALDING: I don't think it
would affect the position of the ANC. We do
have a number of blocks that have this
situation that are irregular in shape and have
inadequate alley structure. In this case,
it's not an extremely large block.

We have dealt with cases of
nonconforming properties before BZA and
emergency vehicles in the past. In most of
those cases, we have actually approached the
fire department and asked, you know, do you --
can you physically get to the back of the
property somehow? I'm not sure that I have
heard that addressed today by any of the
participants, but it does appear that there

are links.
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It looks as though the garages
that are at the backs of the properties are
probably square. And those properties aren't
square at the Dback. So those properties
probably have a little bit of allowance at the
back. That's the little passageway. That's
probably enough room for a hose and a fire
person to get through.

But this is also not a terribly
large block, so I think the fire services
would probably say that they could adequately
serve this block. Does that answer your
question?

MEMBER DETTMAN: Yes, thank you.

CHAIRPERSON MILLER: Before we
return to the applicant, I also want to ask
the Office of Planning now that you have heard
this testimony, do you have a position, you
know, about this access question creating any
unsafe condition?

MR. VARGA: No, the Office of

Planning doesn't believe it causes any unsafe
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access situation.

CHAIRPERSON MILLER: Okay. Thank
you.

COMMISSIONER HOOD: Madam Chair, I
would hope that once we discuss this, we
probably will delve a little more into this.
I actually have voted against a project, new
construction on a BZA case some years back,
because it didn't allow the access in the
back.

So I think as Mr. Moore has
already went down that line, we need to maybe
ask the Office of Planning to find out a
little more from the fire department, so we
can have it for the record.

CHAIRPERSON MILLER: I was just
going to say that. Maybe that that's what we
are missing in this case, that they are the
experts on that question. Okay. I don't
believe there is anybody else here who wishes
to testify 1in support or opposition of this

case. Okay. We will turn to the applicant
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then for your closing remarks.

MR. REITZ: Yes, thanks. I wanted
to point out as John mentioned that mine is
one of the access points or what he was
referring to as my side yard is one of the
access points. On the block diagram there,
and I wanted to specify the difference between
public and private property.

What has happened is the neighbors
on Columbia Avenue, for the most part or road
rather, have all built decks and other fences
and fenced in their yards and they are now
relying on trespassing against those three
properties, mine, which is 1505, 1503 and
1501. And they have built gates that
basically go into our backyards in order to
access.

And I don't think there was ever
any type of -- if there was any type of path,
it should have been half on both people's
property, maybe 2 feet on ours, on the

Columbia Road side and 2 feet on the Harvard
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Street sides. And usually do -- if they do
that, they usually have a 4 foot wide path or
something like that.

So there was -- historically what
has happened is the people -- for the folks on
the Harvard Street for not having built decks
and those types of things, they became the, by
default, place to trespass, I guess you could
say.

In any case, there is access and
those lots are only 20 feet wide, so the

th

distance is about 50 feet from 15 Street
into the backyards, into the point in question
with regards to where the new proposed side
yard addition would be on my place.

And then also, I point out to the
left on that green band that there is a
parking spot and there 1is a gate where --
behind the parking spot where on that side of
the apartment building where they could

actually, the firemen could also, in the case

of emergency, get through and hop the wall
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with a ladder, because the wall is, at that
point, 10 feet high.

But 1in any case, they could ge
through that point as well with hoses. So
there is two -- actually, there would still be
two access points for firemen to get in.

Let's see, and the -- just once
again pointing out the tree issue. I mean,
mine is one of the few trees left on the block
in that part of the block. There are some
other ones on the eastern part of the block,
but that's because all the other properties
have deforested their backyards to make space
for backyard patios and for decks of sorts.

And once again, let's see, oh, and
I would be storing fire-related material in my
garage and those garages, per the Building
Code which has already passed specs, has to be
fire-rated. So that type of concern -- you
know, I certainly don't want to have -- which
I now do have paints and things in my house

and the idea is to put them into a fire-rated
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garage for my personal safety, too. Thank
you.

CHAIRPERSON MILLER: Okay. Thank
you. Any other final questions?

MEMBER DETTMAN: Would you happen
to have smaller versions of that diagram to
submit into the record?

MR. REITZ: I could provide them
for the record. I don't have them, at this
point.

MEMBER DETTMAN: Okay.

COMMISSTIONER HOOD: And if you are
going to do that, can you kind of just draw
some arrows of exactly what you -- some of
what you said, if you could?

MR. REITZ: Yes, I could do that.
I could point out these closing arguments on
that.

COMMISSIONER HOOD: Okay. That
will be very helpful. Thank you.

CHAIRPERSON MILLER: So is it my

understanding that we're going to leave the
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record open for Office of Planning to get a
report from the fire department with respect
to access for emergency services?

MR. VARGA: That's right. We're
going to take a look at that and get some
information from the fire department regarding
the access from the back and any safety
concerns that might arise from the applicant's
proposal.

CHAIRPERSON MILLER: Okay. So why
don't we set this for a decision. I think we
could put it on our October 7°". No, I'm not
sure. How much time is Office of Planning
going to need to get that report, do you
think?

MR. VARGA: I'm not sure. I'm
actually looking for recommendations from the
Board on the length of time that it
customarily takes from all of your experience,
collectively.

COMMISSIONER HOOD: Well, you --

we might want to give them some time. I don't
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know if we want to give them too much time,
but I know more than two weeks will be -- will
surely be needed.

CHAIRPERSON MILLER: How about if
we did October 21 °* as a decision? That's
more than a month away. Then we could set a
date earlier than that for the fire
department. I mean, I think what we have to
do is come up with a date that we think is
somewhat reasonable amount of time for the
fire department and put that out there. But

they don't need a lot of time, I don't think,

on this one. This is -- I mean, two weeks was

too short, but I think that if we are meeting
here in five weeks, we should be okay.
COMMISSIONER HOOD: Madam Chair?

CHAIRPERSON MILLER: Yeah?

COMMISSIONER HOOD: If we could, T

see we have -- and maybe he can confer with
Matt Jesick. He has been very successful in
getting any responses from any Government

agencies. Now, he would probably be more in
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tune to that than we would. And I actually
mentioned that to him before I even saw Mr.
Jesick in the audience.

CHAIRPERSON MILLER: Okay.

MR. JESICK: Good morning, Madam
Chairman, Members of the Board. My name is

st

Matt Jesick. I think the October 21 date
would be fine. We would just need to know
what date the fire department would actually
need to submit to you folks and the Office of
Zoning.

CHAIRPERSON MILLER: Okay.
October 10""? Okay. I'm just going to throw
this out. We were discussing whether there is
a need for a response to the fire department's
report, whether you want to have that
opportunity or whether it is, you know, will
be what it is. 1I'll hear comments and then
we'll set it.

MR. REITZ: Yes, I would like the

opportunity to respond. Yes, but I mean, just

as a matter of protocol. Thanks.
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COMMISSIONER HOOD: Madam Chair, I
don't want to add to anyone's work, but I'm
just curious. I know Mr. Moore is looking
into it, 1is there any way that we can see if
there was ever an official easement? It was
mentioned that this property now has become
the ingress and egress by default. But I
wonder 1if Mr. Jesick, you have always been
very successful, if there's anyway we can try
to, at least from our standpoint, figure that
out also?

MR. JESICK: What I would say is
that we normally rely on the Office of the
Surveyor for, you know, noting easements or
setback building restriction lines, that sort
of thing. And it appears on the information
that we have from that office that there is no
easement. So I'm not sure that we would be
able to provide any new information on that.

CHAIRPERSON MILLER: Okay. I only
have the BZA schedule in front of me. I don't

have a regular calendar, but so I would like
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to throw out these dates and Mr. Moy and Ms.
Bailey can tell me if they would work.

It would be something 1like, Mr.
Jesick, October 10" for the fire department,
Office of Planning to file the fire department
report.

MR. JESICK: Yeah, we can either
file it ourselves or have the fire department
file it directly with the Office of Zoning,
whatever the Board's preference is.

CHAIRPERSON MILLER: Okay. So
that would be the date and serve on the
parties.

MR. JESICK: Okay, the 10°".

CHAIRPERSON MILLER: And October,
around October 17", I'm not sure what day of
the week that is, the parties -- Friday? The
parties could by noon, if the parties could
file a response to that report, should they
desire. And at the same time, you could file
the diagram.

MR. REITZ: I'm sorry, what point
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after the report is submitted, you say on the
10", the fire report and then the following
Friday would be the time or when do -- I was
planning on sending my drawings right away.
But I just don't know about the fire report.
I'm sorry, I missed that point.

CHAIRPERSON MILLER: Okay. I
wanted to give you time to respond to the fire
report and that would be October 17".

MR. REITZ: Okay. That is
fantastic.

CHAIRPERSON MILLER: Okay. I was
saying your drawings would be due by then as
well. If you want to submit them earlier,
that's fine, but that's when we would need
everything. But we need that by noon, right?

th

Will that work Mr. Moy, the 17 or do you
need it the 167

MR. MOY: I think this is assuming
that the Special Public Meeting is on the

21°°? We would like to have it by noon on

Friday definitely, it gives the staff time to
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secure a courier.

MS. BAILEY: Mr. Hood, the
information that you are requesting from the
Office of Planning, one of the places that
needs to be checked is the Recorder of Deeds
for private easements.

CHAIRPERSON MILLER: I'm sorry,
Ms. Bailey, did you just ask a question?

MS. BAILEY: Madam Chair, there
was some discussion about private easements
and I was saying the Recorder of Deeds would
be the place that private easements are
recorded and that would be the place that
needs to be checked.

CHAIRPERSON MILLER: I understand
from the Office of Planning that they have
checked with the Surveyor. Is that the wrong
place?

MS. BAILEY: The Recorder of Deeds
would be more appropriate for private
easements.

CHAIRPERSON MILLER: Oh, I see
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what you are saying. Does the Office of
Planning have a response to that?

MR. VARGA: The Office of Planning
can check with the Recorder of Deeds to verify
if or if there 1is not a public or private
easement in the rear yard of the applicant's
property.

CHAIRPERSON MILLER: Okay. And
one of my Board Members has raised a question
that since we are leaving the record open, we
didn't grant Mr. Moore party status. However,
we can still give you permission if you would
like to respond to the fire department report
as well, we will allow you that opportunity.
And also, 1f you were to come upon anything
else with respect to the easement, of an
easement, we would leave the record open and
allow you to do that as well.

And, obviously, i1f the ANC has
anything further, they can respond, too.
Okay. Anything else? A date by which, Mr.

Moore, 1if you were to file anything, it would
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be -- for responding to the fire department,
it would be the same date as the applicant
that we are talking about, it would be October
17",

If you were to file something
different like information on an easement, it
would be by October 10 g0 that the other
parties could respond to that, so that the
parties could respond.

MR. MOORE: Okay.

CHAIRPERSON MILLER: Okay. Any --

MR. MOORE: Thank you.

CHAIRPERSON MILLER: -- thing
else? Okay. Any questions? Okay. Thank you
very much. Okay. I know that we have people
in the audience who have been waiting a while.
We are just going to take really just a five
minute break and then come back and pick up
the next case.

(Whereupon, at 1:04 p.m. a recess
until 1:12 p.m.)

MS. BAILEY: Madam Chair, the next
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case 1s Application No. 17808 of Christopher
Rodousakis, pursuant to 11 DCMR 3104.1, for a
special exception to construct a rear deck
addition to an existing one-family zrow
dwelling under section 223, not meeting the
lot occupancy, section 403, rear yard, section
404, and court requirements at section 406.

The property is Zoned R-4. It is located at
120 Seaton Place, N.W., Square 3107, Lot 62.

CHAIRPERSON MILLER: Hi, would you
come to the table and identify yourself for
the record? You can have a seat.

MR. COPLEN: My name is John
Coplen and I was authorized to represent Chris
Rodousakis. You should have a copy of the
letter in the filings.

CHAIRPERSON MILLER: Okay. Let me
say this, this case doesn't have any
opposition. And it has been addressed fully
in the papers, so if you want to stand on the
record, vyou may or 1if you want to add

anything, you may.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

80

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

81

MR. COPLEN: The only thing
additional I would add was I did turn in a
copy of a letter of support from the
neighbors. We didn't get a final approval
from the ANC, but we did get a letter of
support from her. The actual hearing would be
tonight, I think, was the first time we could
get on there.

We had some trouble going back and
forth at the ANC and getting them to respond
at first.

CHAIRPERSON MILLER: Okay. That's
just being handed to us now.

MR. COPLEN: There is -- both
neighbors on each side are in support of the
project and should be in there.

CHAIRPERSON MILLER: And did you
say that you had some indication from the ANC
that they were going to support you? Is that
in?

MR. COPLEN: It should be.

CHAIRPERSON MILLER: Oh, that's --
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okay. Here it is. All right. Okay. That's
good. Got that. Board Members have any
questions? Okay. This 1s very good to bring
to our attention. If you don't have anything
else to add, at this point, we can go to the
Office of Planning. No?

MS. CIDLOWSKI: All right. Sorry.
Good afternoon, Madam Chair, Members of the
Board, audience, etcetera. I am Laine
Cidlowski, a Development Review Specialist
from the Office of Planning.

The applicant is asking for relief
from lot occupancy, rear yard, open court. I
believe I addressed the issues fairly fully in
the report. I also received copies of these
letters. I didn't include that information in
my report, because I had to be out of town for
a family emergency after the letters came in,
but I did receive copies of them and I have
copies of them from the seven neighbors,
including the two next door mneighbors and

Anita Bonds, the 5C Chairwoman.
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Other than that, I'm happy ¢to
stand on the record and answer any questions
you may have.

CHAIRPERSON MILLER: Did you
suggest that the relief be expanded to mention
lot area and width or something like that or
no-?

MS. CIDLOWSKI: Lot area and lot
width are the existing nonconformities that
put them in the 223 procedure.

CHAIRPERSON MILLER: Okay. But
they are not increasing that, so they are
seeking relief under 223 in order to make
increases with respect to lot occupancy and
rear yard?

MS. CIDLOWSKI: Rear yard and open
court.

CHAIRPERSON MILLER: Open court?
Is that what you said?

MS. CIDLOWSKI: Um-hum.

CHAIRPERSON MILLER: I don't see

that in your chart, but is it?
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MS. CIDLOWSKI: Oh, I'm sorry,
that's -- 1t didn't show up in my -- open
court, it was something that they requested.

CHAIRPERSON MILLER: Um-hum.

MS. CIDLOWSKI: And they were
meeting that.

CHAIRPERSON MILLER: Okay.

MS. CIDLOWSKI: Sorry.

CHAIRPERSON MILLER: Okay. Any
other questions from Board Members? Does the
applicant have a copy of the Office of
Planning report?

MR. COPLEN: Yes, I do.

CHAIRPERSON MILLER: Okay. And
did you have any questions for Office of
Planning?

MR. COPLEN: No.

CHAIRPERSON MILLER: Okay. Is
there anybody here from the ANC in this case?
Anybody here who wishes to testify in support
or opposition of the case? Moving along

quickly, do you have any final comments?
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MR. COPLEN: No, I have nothing
further.

CHAIRPERSON MILLER: Okay. And
any final questions from Board Members? All
right. I think that this record, you know,
speaks fully on the papers and that's why
there is no need to belabor it here. Do we
have a motion that someone would like to put
forward?

MEMBER DETTMAN: Madam Chair, I
would be happy to make a motion. I'll move
for approval of Application No. 17808,
pursuant to 11 DCMR section 3104.1, for a
special exception to allow a rear deck
addition to an existing one-family row
dwelling under section 223, not meeting the
requirements of lot occupancy, rear yard, as
well as open court. I think that was right,
right?

CHAIRPERSON MILLER: That's right.
And I have existing nonconforming with respect

to lot area and lot width, but they are not
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seeking relief to change those, correct? I
would second that motion.

MEMBER DETTMAN: Madam Chair, I
would be happy to take the Board through very
briefly the provisions of 223. Under 223.1,
an addition to a one-family dwelling or flat,
and those residences or flat as permitted that
does mnot comply with our regulations at
sections 401, 3, 4, 5, 6 and 2001.3 shall be
permitted as a special exception.

As the record indicates, this is a
proposal for a two 1level rear deck to a
single-family row dwelling, which 1is a
permitted use in the R-4.

223.2 deals with adverse effects
to the enjoyment of any abutting or adjacent
dwelling and/or property. 223.2(a) is impacts
to light and air. And again, as the record
indicates, it appears as if the proposed two
level deck will not have any adverse impacts
to light and air on neighboring properties.

The dimensions of the deck will be
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similar to those that currently exist around
the subject property.

223.2(b) the privacy and use,
enjoyment of neighboring properties shall not
be unduly compromised. Again, it doesn't
appear as if that is going to be an issue. 1In
fact, the rear elevation as well as I believe
the east elevation is proposed to have movable
louvers that will act as screens that will
help protect privacy, not only to the subject
property but as well as the adjacent
properties.

223.2(c) deals with views from the
street or other public way. Again, the design
of this rear deck is very much consistent with
existing decks along the alley and it's not
going to be visible from Seaton Place.

223.2(d) deals with the required
submissions, the submission materials. It
appears that the applicant is consistent with
(d) .

223.3, the 1lot occupancy of the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

87

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

88

dwelling or flat together with the addition
shall not exceed, in this case, 70 percent lot
occupancy, since it's in the R-4. And as
proposed, the result in lot occupancy will be,
approximately, 64 percent.

No special treatment 1is required
pursuant to 223.4.

And 223.5, the applicant is not
proposing an introduction or expansion of any
nonconforming use.

So the application seems to be
very much in compliance with the provisions o
223.

CHAIRPERSON MILLER: Thank you.
That was excellent. Any other comments?
Okay.

Then all those in favor of the
motion that has been put forward and seconded
say aye.

ALL: Aye.

CHAIRPERSON MILLER: All those

opposed? All those abstaining? And would you
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call the vote, please?

MS. BAILEY: Madam Chair, the vote
is recorded as 5-0-0 to grant the application
as advertised with a note by the Board that
the 1lot area and the 1lot width are a
nonconforming existing condition. Mrs. Miller
made the motion, Mr. Dettman seconded, Mrs.
Walker, Mr. Hood and Mr. Loud support the
motion.

MEMBER DETTMAN: Madam Chair, just
as a final note, I neglected to mention that
the application does have the support of the
two neighboring properties as well as others
in the vicinity. And Anita Bonds, Chairperson
for ANC-5C has supported -- has indicated her
support for the project.

CHAIRPERSON MILLER: Right. They
actually would be voting tonight or something.
Okay. And this can be a summary order as
there is no party in opposition. So you will
get it fairly quickly. Okay. Thank you very

much.
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Okay. We are ready for the last
case of the morning when you are, Ms. Bailey.

MS. BAILEY: Madam Chair, the last
case 1s Application No. 17809 and this
application was amended and 1if I'm not
mistaken, the amendment was advertised, and
it's the application of Jemal's Uline, LLC,
pursuant to 11 DCMR 3104.1 and 3103.2, for a
variance from the off-street parking
requirements under section 2101.1, and a
special exception from the roof structure
number and setback requirements under section
411, to permit the expansion and renovation of
the existing Uline Arena and Ice House.

The property is Zoned C-M-1 and C-
M-3. It is located at 1130 through 1150 3 ™
Street, N.E., Square 748, Lots 8 through 11,
42, 43, 802 and 808 through 812.

CHAIRPERSON MILLER: Well, I guess
we have to say good afternoon. So would you

all introduce vyourselves for the record,

please?
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MS. BROWN: Yes. Good afternoon,
Madam Chair and Members of the Board. I'm
Carolyn Brown with the Law Firm of Holland and
Knight here on behalf of the applicant,
Jemal's Uline, LLC. To my -- Normal Glasgow,
Jr. 1s here from my office with me. To my
right is Paul Millstein of Douglas Development
on behalf of the owner. To his right is
Colline Hernandez-Ayala of GTM Architects and
last, but not least, seated behind us is Steve
Sher, our land use and zoning expert.

Before starting with our case in
chief, we have three preliminary matters to
address very quickly. First, the case has
been advertised for a variance relief. We
believe we can also meet the special exception
standard relief for historic structures.
Either way, it's up to the Board. We meet
either standard.

Secondly, we have filed a
supplemental traffic memorandum within -- that

was less than 14 days in advance of the
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hearing and we request a waiver for you to
accept that late submission.

And third, we have a revised
parking plan that corrects the sheet submitted
with our prehearing statement and those have
been distributed to you now. So we would ask
that those be accepted for the record.

CHAIRPERSON MILLER: What was the
last thing you mentioned?

MS. BROWN: You -- I believe you
have been handed out a revised parking plan
for the building. And that just corrects the
submission that was submitted with our
prehearing statement.

CHAIRPERSON MILLER: Okay. Do
Board Members have any concern about waiving
the time for filing the traffic report?
That's an easy one. Okay, no. So let's
consider that waived and accept it in the
record.

I just want to understand that the

parking relief that is being sought, I mean,
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usually an applicant doesn't say well, you
pick, you know, that the Board should pick.
So I wunderstand it was advertised for a
variance, but then it appears that you prefer
to be seeking it as a special exception or
that it even may be more appropriately sought
as a special exception under the Historic
Parking Regs.

MS. BROWN: Yes.

CHAIRPERSON MILLER: Okay.

MS. BROWN: Yes, I think a special
exception is probably more -- obviously, more
appropriate and a lower threshold for us to
demonstrate.

CHAIRPERSON MILLER: Right.

MS. BROWN: So we would prefer to
proceed under those standards.

CHAIRPERSON MILLER: Okay. And
why didn't you bring it under those
provisions? Were they not in existence when
you first filed or what?

MS. BROWN: When we were first
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considering the application, it was in
transition, the application. And then the
rules take effect, we had filed for wvariance,
so we were just trying to get everything in
sync.

CHAIRPERSON MILLER: Okay. Well,
I would suggest that, you know, we proceed in
considering this as a special exception under
the Historic Parking Regs. It seems to fit
under that. Are there any other comments on
that? Does the Office of Planning agree with
that?

MR. JESICK: That is fine with us,
yeah.

CHAIRPERSON MILLER: Fine? Okay.
All right then. That takes care of the
procedural matters, except I would ask -- a
variance 1s a higher threshold and it was
advertised that way. So I don't think there
is a concern with considering as a special
exception. However, was that also advertised

to the public in any way?
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MS. BROWN: I believe it went
forward as a variance. It was advertised as
a variance. When we made our presentation to,
I know, the Capitol Hill Restoration Society,
we presented it as a special exception. I
believe for the ANC it was still presented as
a variance. If you meet the higher threshold
of relief, you certainly can, I would argue,
proceed under the lower threshold of a special
exception.

CHAIRPERSON MILLER: Well, you
have also served all vyour supplemental
pleadings which discuss that --

MS. BROWN: Absolutely.

CHAIRPERSON MILLER: -- special
exception on the ANC as well, correct?

MS. BROWN: Absolutely, yes.
Everybody is aware now that we are proceeding
as a special exception. We have not heard any
objections to it.

CHAIRPERSON MILLER: Okay. Is the

ANC here? Okay. No, I don't believe there is
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any, you know, opposition that has been filed
by the ANC with respect to that. Okay. I

think we can proceed on that basis then.
Okay.

MS. BROWN: Thank you. We are
pleased to finally be here this afternoon with
an application that will allow the applicant,
Jemal's Uline, a Douglas Development
affiliate, to proceed with the renovations of
one of the city's most unusual landmarks, the
former Uline Arena and Ice House.

I believe it is the only sports
arena designated in the city. And of course,
it is probably best known as the site of the
Beatles first concert in the United States.
But it is also significant as a rare building
type for its structural engineering
innovations. It is only one of a handful of
thin shell concrete beara-vaulted buildings.
There are only two we know of in D.C. and
Douglas Development owns the other one, the

Kalorama Roller Rink.
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And it is because of this novel
construction method that we seek relief from
the parking and roof structure setback
requirements. We have said how we meet the --
we have set forth in our prehearing statement
exactly how we meet the standards of relief
and the burden of proof.

And as the record indicates, we
have widespread support from the ANC, the
Capitol Hill Restoration Society, the Office
of Planning and conceptual approval from HPRB.
So given that and your long morning and your
full afternoon agenda, we would be happy to
stand on the record or at least to give a very
abbreviated presentation. So I leave that to
you, but if you want us to proceed with some
very brief presentation, we're ready.

CHAIRPERSON MILLER: Do Board
Members have an opinion on this? Would they
like to see an abbreviated? A very
abbreviated.

MS. BROWN: Okay.
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CHAIRPERSON MILLER: Yeah. I
mean, 1it's nice to see, vyou know, these
pictures big, blown wup and Jjust very
abbreviated.

MS. BROWN: Okay.

CHAIRPERSON MILLER: Highlighting.
Okay.

MS. BROWN: We will give very
brief presentations then by Mr. Paul
Millstein, then Colline Hernandez-Ayala of GTM
Architects and then Steve Sher, very quickly,
and we can do it in five minutes.

CHAIRPERSON MILLER: Okay. That
would be great.

MS. BROWN: Thank you. Mr.
Millstein?

MR. MILLSTEIN: Good afternoon,

good afternoon, Paul Millstein, Douglas

Development Corporation. I would just like to

say thank you again. It's always good to be
here. I think a very interesting project and

we try to strive --
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CHAIRPERSON MILLER: Always?

MR. MILLSTEIN: -- on interesting
projects. This project started as something
very differently about three or four vyears
ago. It was going to be about a 90 foot
building on 3"® Street. It was going to have
two glass towers protruding above the dome
facing the train tracks. And it was just a
much grander project.

Through several meetings with
community members, Office of Planning, HPRB
and years of work, with structural both and
architectural, we have come up with this
project. A simply much smaller scale
development, but one that we are very excited
about. It's got some very interesting
interior spaces.

I don't know if you will be able
to get the flavor of that today or not, but
this is a cool building. It is going to have
cool tenants. They are going to be

innovative. They are going to be
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environmentally correct. They are going to be
public transportation-oriented. 1It's going to
be neighborhood-friendly.

I think you will see it as we go
through it and I'll make myself available for
questions afterwards. Thank you.

CHAIRPERSON MILLER: Thanks.
Thank you.

MS. BROWN: I'm wondering if it
makes sense if we just jump to Mr. Sher's
testimony, unless you want some explanation?
And then we -- the architect will be available
for questions, if you have any.

CHAIRPERSON MILLER: Okay. That's
fine. However you want to proceed.

MS. BROWN: Let's do that. There
you go.

MR. SHER: Good afternoon, Madam
Chair, Members of the Board. For the record,
my name 1s Steven E. Sher, the requisite
Zoning and Land Use Services with the Law Firm

of Holland and Knight. As we have indicated,
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we are here basically for two special
exceptions this afternoon.

One having to do with the
reduction in parking and the other having to
do with the roof structures. The reduction in
parking we are required by the increase in
floor area to provide a minimum of 243 spaces.
We have a plan that will provide somewhere
between 162 and 182 spaces. And the reason
for the uncertainty is we're not sure until we
actually get out there in the field exactly
what the footprint of that parking deck can
be.

As Ms. Brown indicated at the
outset, this is a unique building and we need
to be sure we have pulled away from where that
vault comes down and rests on the ground. We
can't excavate too close to that, until we
know what the actual condition of that wall
is. So we believe that we can do at a minimum
162, but we think -- our plan shows 182, if we

can actually get that far out, that's what we
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are going to do. But we would like the
flexibility to have that be in that range 162
to 182.

The requirement for the standards
for the special exception are that because of
the nature of our location of the resource --
providing the required parking will result in
significant architectural or structural
difficulty in maintaining the integrity and
appearance of the resource and the structure
is really the key issue here.

As T said, we can go down two
levels. We can't go down any further than
that, because then we get below the level of
what the structure is now and we don't want
the whole thing falling in if we dig down too
far. And if we go out too far, we may have
the issue of undermining the support for the
walls, which carry the structure around the
vault itself.

So we have gotten the most number

of spaces that we can get on the site. There
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is no exterior space on the lot to put
additional parking, so what we can get in this
building is between 162 and 182 spaces.

The space under the ice house is
actually at a very different level than the
space under the arena itself and you can see
that right here. These would be the two
parking levels under the vaulted area, but the
ice house is up here. So parking at this
level could not be connected to parking at
that level.

So this is the only area and you
can see it on the, put that one back up again,
Colline, parking level that we are going in
here, but we are not excavating that far down
on this side. So that's what our parking is.
In terms of our ability to show that that
number of spaces is enough, we have determined
that the peak hour accumulation of parking
trips would be about 160 spaces or 161 to be
precise. And that's the number that we

believe we can accommodate in the garage.
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The 1level of service in the
neighborhood road network is going to be at C
or better, which 1s generally acceptable
conditions in the District. We are one block
from the entrance to the New York Avenue/
Florida Avenue Gallaudet University Metro Rail
Station, so we expect a fairly high level of
transit usage for this building.

With respect to the roof
structures, we have two issues with the roof
structures. One is that we have more than one
and the other is the location of the roof
structures with respect to the wall of the
building. Okay.

This is 3™ Street. This is M
Street. 3" Street on the bottom, M Street on
the right and Delaware Avenue on the top. The
roof structures are all located on the ice
house portion of the site, none of them are
located on the top of the wvaulted roof. We
have four separate enclosures. They could all

be one enclosure, but then you just wind up
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with more stuff on the top of the roof and
this way we have less.

The setbacks are met on all of the
exterior sides of the building, including from
the adjoining property to the south. Where we
don't meet the setback requirement is internal
to the site adjacent to our own property. So
at this point, we are less than 1:1. And at
this point, we are at less than 1:1.

What happens again 1is these are
our air handling units that serve the whole --
both parts of the building. The idea was to
push them as far back from the street frontage
as we can and as closer -- not as closer,
closer to the arena part of the site, so that
that's why we don't meet the setback
requirements here.

So it's a combination of operating
situations and the size of that roof on which
those roof structures sit that forces us not
to be able to meet those setback requirements

on the west side in that location.
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As I said, it's totally interior
to the site. The roof structures that you see
on the perspective drawings that are part of
the package all meet the setback requirements.
You can't -- you don't have a view of the ones
that don't meet the setback requirements,
because they are shielded by the wvault which
is to their west.

So we believe that we have met all
the requirements of the regulations and I'll
stop at this point and we'll try and answer
any questions you have.

MS. BROWN: Madam Chair, that
concludes our direct presentation, so we are
available for questions.

CHAIRPERSON MILLER: Okay. That
was excellent. Any questions from Board
Members?

VICE CHAIRMAN LOUD: Just one
quick follow-up question, 1if vyou are at
liberty to share. Who are some of the cool

tenants that you have?
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MR. MILLSTEIN: Interestingly
enough, there is a tenant touring the building
right now for their second touring and I'm
hesitant to say, but I'll say it's Greenpeace.
We have a relationship with Greenpeace. They
are 1in our offices now at 702 H Street for
their national headquarters and they are
expanding, business is good in the green
business. So they are moving up to a large
block of space and they are looking at this
building.

So there 1is others they are
looking at, but we're in contention it is a
tenant we would like to have.

COMMISSIONER HOOD: What was the
last use of this facility?

MR. MILLSTEIN: Waste management.

COMMISSIONER HOOD: That's a long
way from there to Greenpeace.

MEMBER DETTMAN: Just a quick
question. Have the plans changed at all since

you presented them to the ANC?
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MR. MILLSTEIN: Aside -- no, no,
not -- I mean, just the wall of the parking
that -- but they are very aware of the parking
issue and the reason for it and support it
wholeheartedly.

MEMBER DETTMAN: Okay.

MR. MILLSTEIN: And we made some
additional concessions with the ANC for
transportation type things that you are aware
of in your package. No, they support it
unanimously.

MEMBER DETTMAN: Okay. Okay. And
they are aware of the flexibility that you may
need?

MR. MILLSTEIN: Yes.

MEMBER DETTMAN: Okay.

CHAIRPERSON MILLER: I think as we
discussed before the only difference with the
ANC is that they weren't aware that you might
-- they weren't aware when they had their
meeting that you would be proceeding from

under the special exception relief, but they
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MR. MILLSTEIN: Um-hum.

CHAIRPERSON MILLER: Okay.

MR. MILLSTEIN: That's correct.

CHAIRPERSON MILLER: Anything
else? Okay. Then why don't we move to the
Office of Planning?

MR. JESICK: Good afternoon again,
Madam Chair, Members of the Board. My name is
Matt Jesick. I believe I have covered the
analysis of the relief somewhat thoroughly in
the report and Office of Planning is happy to
stand on the record in that regard speaking
about our analysis.

The only point I wanted to mention
briefly is we had also recommended that a
condition be applied to the approval and the
condition had four parts. One that bicycle
parking be provided. Two that a car-share
parking space be provided. Three that transit
information be located in the lobby of the

building for employees. And the fourth part
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of that condition was that the applicant meet
with DDOT to discuss other TDM, Transportation
Demand Management, measures.

The applicant has already,
however, agreed to provide additional TDM
measures, such as Smart Trip Cards for all the
first tenants in the building and they have
also agreed to meet with DDOT to discuss
construction traffic mitigation measures.

So we are happy to delete the
final part of that recommendation that the
applicant meet with DDOT, but we would stand
by the other three points in the condition of
approval. With that, I'll conclude my
testimony, but I would be happy to take any
questions. Thank you.

CHAIRPERSON MILLER: I just wanted
to follow-up on what you said about the Smart
Cards. Is that something they agreed that
they would provide Smart Cards or what?

MR. JESICK: 1In the letter from

ANC-6C, 1t is noted that the applicant has
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committed to provide Smart Trip Cards and
there is also an attachment to that letter
which lists some other commitments that the
applicant has made to the community. So we
are satisfied with those.

MS. BROWN: Madam Chair, if I may,
you would find that in our prehearing booklet
at Tab F. 1It's the second page of the
attachment to the ANC letter.

CHAIRPERSON MILLER: Thank you.

MS. BROWN: And the applicant has
agreed to those conditions.

CHAIRPERSON MILLER: Okay. That's
what I wanted to ask you. So that document at
Exhibit F to your prehearing statement, it
sets forth seven commitments. Am I correct --

MS. BROWN: That's correct.

CHAIRPERSON MILLER: -- in
characterizing that? Okay.

MS. BROWN: Yes.

CHAIRPERSON MILLER: Okay. And

you -- the applicant is agreeable that these
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be conditions of an order? Is that right?

MS. BROWN: Yes.

CHAIRPERSON MILLER: Okay.

MS. BROWN: And if I may, one
other area of relief -- flexibility that we
may need 1is we will have to go back to
Historic Preservation for final review, so
that we would ask for some flexibility on that
design, as long as it doesn't add any new
areas of relief.

CHAIRPERSON MILLER: Right. Okay.
Is this Smart Card referenced in these seven?
I'm looking them over now. I wasn't sure. I
wasn't noticing it.

MS. BROWN: It's in the cover
letter for the ANC.

CHAIRPERSON MILLER: Okay. So
it's not there. So it will be another
condition?

MS. BROWN: That's correct. So
yes, so it would be the cover letter plus the

attachment and then the ones in the OP report.
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CHAIRPERSON MILLER: And plus OP
report. Okay.

MS. BROWN: And HPRB.

CHAIRPERSON MILLER: And then
flexibility with respect to the number of
parking spaces. I think it was between 162
and 182 or something?

MS. BROWN: Correct.

CHAIRPERSON MILLER: And then
changes in design that don't affect the zoning
relief.

MS. BROWN: Correct.

CHAIRPERSON MILLER: Right. That
might occur as a result of HPRB. Okay. Were
you finished?

MR. JESICK: Yes, I'm finished.

Thank you.

CHAIRPERSON MILLER: Okay.
Questions?

COMMISSIONER HOOD: I did have a
question for Ms. Brown. In the seven -- the

agreement, this agreement that you have is
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dated January the 8%, that is with the ANC,
correct?

MS. BROWN: That's correct.

COMMISSIONER HOOD: Okay.

MS. BROWN: Ms. Phelps is the
Single Member District representative.

COMMISSIONER HOOD: Ms. Phelps.
Is it spelled out exactly how No. 1, for
example, the preconstruction inspections how
that is going to be administered and how that
is going to be done? I know this is not a
PUD, but I'm just wondering if it's spelled
out 1like that, so the ANC will exactly
understand how this is going to be carried
out?

MS. BROWN: Mr. Millstone might be
best to answer that question.

MR. MILLSTEIN: Yes, actually it
is not spelled out 1in that detail, quite
frankly. We have been before this ANC so
frequently, we have done numerous projects in

the city, they felt very credible with us,
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Douglas Development, doing this project and
making these agreements. They didn't feel it
was necessary to tie us down to each detail.
So they were able to move forward just on the
agreed upon term of things we would do.

COMMISSIONER HOOD: So work on the
honor system?

MR. MILLSTEIN: It works.

COMMISSIONER HOOD: Okay.

MR. MILLSTEIN: It works for us
very well the last 20 years.

COMMISSIONER HOOD: Okay.

MR. MILLSTEIN: That's right.

COMMISSIONER HOOD: Good. All
right. Thanks.

CHAIRPERSON MILLER: I have a
question for Mr. Jesick or maybe basically a
clarification. I think that the Office of
Planning made a recommendation that the
setback request under 411 be considered as a
variance and not a special exception.

And I just want to say that this
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has just been a general lately longstanding --
I don't know if longstanding, but continuous
position of the Office of Planning that that
be treated that way under 411, right?

MR. JESICK: Yes, that's correct.
We view that specific area of relief as
requiring a variance and that special
exception 1s not spelled out in the regs as
able to grant that relief for a setback.

CHAIRPERSON MILLER: Okay. And I
guess we will probably get to this wunder
deliberation, but I want to say that this does
not appear to be any different from other
cases that have come before us, in particular,
to Jemal's TP Land, LLC, 17679, in which the
Board actually deliberated that issue. And I
think it was we took a position to agree to
disagree that that has been the position of
Office of Planning as well as NCPC, but the
majority of the Board took the position that
it should be continued to be considered a

special exception as it has 1in the past,
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direction from the Zoning Commission to treat
it otherwise.

But we can, unless anybody else
wants to say anything, at this point, deal

with it in the deliberation further, if we

117

need to. Unless you want to say something, at

this point, Mr. Dettman?

MEMBER DETTMAN: I think dealing
with it in deliberation as a special
exception, which I am pretty confident we are
going to end up, so I'll just, for the sake of
the record, note my standing interpretation of
the plain English language of 411.11. I think
it should be a variance despite the
legislative history on this and continue to
agree with OP.

Especially since this project 1is
being built well-below what would be allowed
under the Height of Buildings Act as measured
from 3™ Street. If it was being constructed

at or above, we would have a different story.
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But I just want to make a
recommendation or a request of DCOP. Is that
I know that the regulations are under review
and I'm sure this is going to be taken up, but
at least I don't know of any time line that we
are looking at. And it may be some time
before we see different language. So I would
suggest that we request or DCOP request
clarity from the Zoning Commission on this
provision.

It has been done before. I think
maybe in the early '80s or the late '70s. And
my opinion 1is that the response from the
Zoning Commission didn't actually clarify
this.

CHAIRPERSON MILLER: Unless the
other Board Members feel otherwise, I think
that Office of Planning should treat that as
a request from Mr. Dettman, who represents
NCPC on the Board. It's not my view that that
would be necessary at this time. I think that

this 1is a very special kind of special
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exception and that it incorporates a lot of
the variance tests in a way anyway, talking
about practical difficulties, etcetera.

So 1it's not an official Board
request, I guess, unless others want to make
it so. Okay. Any other questions of Board
Members, Office of Planning? Does the
applicant have a copy of the O0Office of
Planning report?

MS. BROWN: We do and we agree
with it wholeheartedly with the exception of
whether this should be treated -- this roof
structure setback should be treated as a
variance. We disagree with that one
interpretation. Thank you.

CHAIRPERSON MILLER: Okay. I
think I asked if the ANC was here and no one
has come forward. And so I don't see anyone
coming forward again. Is anybody here to
testify at all with respect to this
application, either in support or opposition?

Okay.
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I Jjust want to take a minute
before your closing, if there is closing, just
to review the ANC report and those
commitments, because I want to determine
whether they were submitted as conditions or
whether they are just -- whether that Holland
and Knight letter is just commitments that the
applicant put forward.

Because you know, in some
instances we make a distinction between
commitments and conditions that the conditions
have to be pretty clear and forcible and there
to mitigate an adverse impact. And sometimes,
you know, a commitment might represent very
good intentions of an applicant, but not
really be enforceable. So I just want the
Board to take a careful look at those seven
items that's attached to Exhibit F.

Okay. Let's just explore it a
little bit, because, you know, we're looking
with respect to the Smart Trip Cards in that

letter. It's kind of vague. A recommendation
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that the applicant encourage occupants of the
structure to use public transit.

I mean, encourage is something,
you know, that is a good intention, but it's
not a very enforceable condition. Is there
something more specific that the applicant is
going to do as a condition or should we just
read this as a good intention?

MS. BROWN: I believe in the
Office of Planning report and 1in our
transportation study, we recommend that the
condition be that the applicant shall provide
transit information within the lobby of the
building and make available, we're happy to
make available, Smart Trip Cards worth no more
than $25 to the -- not to exceed a number of
900.

CHAIRPERSON MILLER: When you say
make available, does that mean you are going
to give that to them? You're not just going
to have them there for them to buy for $257?

MR. MILLSTEIN: No, we clearly --
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CHAIRPERSON MILLER: You're going
to provide it?

MR. MILLSTEIN: Yes.

CHAIRPERSON MILLER: You're going
to provide the Smart Trip Cards? Okay.

MR. MILLSTEIN: The first round of
tenants.

CHAIRPERSON MILLER: 9007

MR. MILLSTEIN: Yes, we
anticipated, approximately, 900 tenants once
the building 1is fully occupied and the
intention was to give each of the new tenants
a $25 trip card at our expense to encourage
them and introduce them to the Metro system.

CHAIRPERSON MILLER: That's great.
Okay. Okay. Okay. Let me ask you also this
statement. The application agrees to work
with the ANC on filling jobs created at the
development over which the applicant has
direct control.

MS. BROWN: You are right to raise

this issue, Madam Chair. That really does not
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go to any of the standards of the special
exception relief, but it is a commitment that
the applicant has made to the ANC. They will
fulfill that commitment whether it ends up as
a condition of this order or not.

CHAIRPERSON MILLER: Well, I mean,
I think it's really laudable and I think, you
know, it's great that the applicant has agreed
to do that. I'm just wondering if this were
to be a condition, I would think that we would
need to phrase it in a way that would be
enforceable or something. I don't know if you
have any other light to shed on that. I mean,
do you know what I mean? Agrees to work with
is kind of great, but it's not enforceable at
all.

MR. MILLSTEIN: Well, I can tell
you that the ANC unequivocally was acceptable
with that commitment. They didn't feel it was
necessary to be enforceable, although we would
have drafted very strict language with teeth

to back it up, as we have on other projects,
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the Waffle Shop, etcetera, and some of the
other things where we felt it was necessary to
get into a complicated document.

On these other issues, other than
the $25 Smart Trip Cards where we were pretty
specific on the dollar amount, the anticipated
member of occupants in the building, the rest
of these were Jjust commitments that we
considered to be mostly courtesy, for good
community development. Certainly, we're going
to monitor adjacent structures, that is proper
construction etiquette.

But the rest of them were just
basic things that we do 1in each community
project that we do and they were very
comfortable with that at the time. Otherwise,
Anne Phelps and Charlie Docter and other
members of that ANC that are very astute would
have seen that there was a document that
addressed those issues. And that's why I think
you see the generalities there.

CHAIRPERSON MILLER: Okay. Can
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you just shed light on exactly what you are
talking about when you say that these are jobs
created at the development over which the
applicant has direct control?

MR. MILLSTEIN: Sure.

CHAIRPERSON MILLER: Like what
would that be?

MR. MILLSTEIN: Sure. For
instance, 1f we are still fortunate to have
Greenpeace as a tenant --

CHAIRPERSON MILLER: Okay.

MR. MILLSTEIN: -- we can't
dictate who Greenpeace hires to occupy that
building from their own corporate standpoint.
But there are certain functions that will take
place in the building, engineering functions,
property management functions, daily cleaning
functions, Jjust it varies everywhere from
cleaning to property management that are
Douglas Development-based functions that we
control. We control those jobs.

CHAIRPERSON MILLER: Right.
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MR. MILLSTEIN: Those -- that was
the intention, jobs that we will control on-
site as opposed to tenant-driven.

CHAIRPERSON MILLER: Okay.
Thanks.

MR. MILLSTEIN: Sure. Okay. I
just want to ask my Board Members, I mean,
basically, I was kind of looking over the
numbers 1 through 7 on that letter, but we can
look it all over together if you all want or
we can just all like quietly look it over and
if anybody has any questions, you know, raise
it. Because that's where I am at this point.

COMMISSIONER HOOD: Madam Chair,
what are you doing? You're trying to see how
you can make these conditions or?

CHAIRPERSON MILLER: Yeah, why
don't we talk about -- you want to talk about
the conditions, at this point? Unless, I
think that -- I don't think we have any more
questions on the merits.

COMMISSIONER HOOD: Oh, okay. So
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you're going to take these seven and make them
conditions?

CHAIRPERSON MILLER: Well, I want
to look at the seven and see which ones should
be conditions and if they are phrased as they
should be for a condition or else whether we
want to reflect that there have Dbeen
commitments made, that's all. Which I think
is different, because conditions are
enforceable, measurable.

So for instance, you know, that
the applicant provide $25 Smart Cards to the
first tenants, 900 tenants in the building.
That is pretty specific and it is enforceable.
And it goes to encouraging them to use public
transportation, so there are 1less adverse
impacts from parking, you know. So that's
clear.

And then Office of Planning has a
condition about providing bicycle racks, 1if
I'm not mistaken. I think maybe it is a good

time to compile these conditions. And if we
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have any questions about it, I mean, the
conditions come after actually if we were to
approve the project. But I think my question
is -- at this point, maybe we should do that
in deliberation.

If you have any questions about
these commitments or whatever, however you
want to characterize the Holland and Knight
letter dated January 2008 that has, you know,
seven statements of what Douglas Development
has agreed to, if we don't have any -- because
now would be the time to explore them with the
applicant and Office of Planning. Otherwise
then we can discuss them.

COMMISSIONER HOOD: And I guess
I'm just wondering, because as I stated to Ms.
Brown, I know this i1s not a PUD and I don't
deal with it that often in this capacity, but
I know if we point to this in the order, I
guess Ms. Nagelhout will know, if we just
point to it and say that this is what was

agreed to, I don't necessarily know, because,
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to me, the way I'm used to seeing No. 1, for
example, it would need to be more specific in
talking about exactly how that is going to be
carried out.

But in this case, and when he
named some of the ANC Commissioners, they will
run him out of that neighborhood if Mr. Docter
and others will run you right out of that
neighborhood if these things are not carried
through. So that gave me a comfort level as
opposed to dealing with this how we do on the
PUD, even though I know this is not a PUD
circumstance.

So I was just trying to figure out
if we can just point to it or does the Board
normally just deliberate and reword some of
this or how it is done.

CHAIRPERSON MILLER: Okay. Well,
I think what the Board does is, first of all,
identify what 1t wants to 1include as a
condition, that just because we are presented

with agreements, doesn't mean that we want to
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make them a condition, because the conditions
are really for DCRA to enforce and they have
to be measurable, enforceable, vyou know,
within the jurisdiction of DCRA to enforce.

So that's really what I was trying
to look at here and separate out what was a
commitment and what was an enforceable
condition that we want to impose.

Now, as far as -- we can still
reference the commitments that were made to
the community.

COMMISSIONER HOOD: So, Madam
Chair, help me understand.

CHAIRPERSON MILLER: Okay.

COMMISSIONER HOOD: So No. 1, what
would you say for No. 17

CHAIRPERSON MILLER: Well, why
don't we do that? Why don't we walk through
these and see.

COMMISSIONER HOOD: I mean, would
that be a condition or would you --

CHAIRPERSON MILLER: Yeah, I think
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we need to. Why don't we go through them one
by one? I think that would make sense. Let's
look at Exhibit F. I already asked you about,
I guess, the ANC letter. Let's go to the 1
through 7.

So No. 1 is what Mr. Hood was just
referencing. "Douglas Development agrees to
monitor the structures of all residential
buildings confronting and abutting the Uline
site. There would be pre- and post-
construction inspections and monitoring during
the course of construction. Access to the
properties 1involved would be necessary to
establish pre-construction conditions and a
photographic survey would be undertaken."

Okay. I would say that beginning
with there would be pre-imposed construction
inspections, that that does not really go to
mitigating any adverse 1impacts that are
related to the zoning relief that is being
granted. And we never put in our Board

orders, as compared to as contrasted with the
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Zoning Commission, we have got this discussion
anything that goes to --

COMMISSIONER HOOD: Yeah, we have.

CHAIRPERSON MILLER: --
construction activities.

COMMISSIONER HOOD: Right. Yeah,
I know we have had it. And that's what I was
alluding to. I was wondering which ones,
because I don't think after what I have
received from the applicant, I don't think No.
1 would apply. And that's kind of where I
was.

CHAIRPERSON MILLER: Yeah. Well,
I don't --

COMMISSIONER HOOD: I'm kind of
agreeing with you.

CHAIRPERSON MILLER: Yeah.

COMMISSIONER HOOD: But --

CHAIRPERSON MILLER: I don't know
what -- let's just ask. I want to ask the
applicant though, because these are not clear

on their face to us. What does the first

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

sentence go to in our considering whether or
not it should be a condition, agreeing to
monitor the structures of all residential
buildings confronting and abutting the Uline
site?

MS. BROWN: It's --

CHAIRPERSON MILLER: Is that
related to the zoning relief that is being
granted in any way here?

MS. BROWN: No. It does not go to
the parking relief necessarily or the roof
structure relief. It does go to construction
activity at the site that is, you know, true
for any development site.

CHAIRPERSON MILLER: Okay. And
also, I appreciate that, you know, in working
with the ANC a lot of times the applicant may
make some very good faith commitments to the
community that may not be directly related to
the zoning relief that is being sought. So I
think that No. 1 probably would not be a

condition, unless somebody has a different
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point of view?

VICE CHAIRMAN LOUD: No, I agree.
I agree, Madam Chair, in terms of that and
maybe I see some others that probably would
fall in that same category.

CHAIRPERSON MILLER: Why don't we
just, yeah, take them seriatim, at this point,
and we will get it done. How's that? Because
I do think you are right.

No. 2, "Douglas Development will
assist the community with street wide
beautification project when the redevelopment
is complete. We need further information of
the scope and area of any sidewalk
replacement."

Well, 1let's Jjust take the first
sentence. That Douglas Development will
assist the community with street wide
beautification project when the redevelopment
is complete. I don't know, maybe. I mean,
that one sentence is will assist the community

is pretty wvague. I mean, is there --
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sometimes beautification is related to relief
in zoning. So do you want to address that,
the applicant?

MR. MILLSTEIN: Well, can
certainly address the intention. This was --
they were -- the ANC -- we have open dialogue
during the course of our meetings. So things
come up. One thing they were anticipating was
doing some street beautification in and around
the Uline with some other adjacent properties
as well.

What we simply said was we will do
our part. We will assist you in however we
can. They had no specific plans. They had no
specific designs. There is no streetscape
plans from the District that were available.
It was very early and it was a very conceptual
10,000 feet. We just said, as a good
neighbor, as a good developer, we certainly
would help in any way we can.

They couldn't specifically say

what kind of help they were looking for at the
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time, so we just threw our hat in the ring and
said we are with you. And that's as detailed
as it really was. That was the intention
behind it.

It wasn't we want you to put four
trees in, three benches and five bricks over
here. It wasn't anywhere near that detailed.
It was just help us out when we get there,
which is in all of our best interests.

CHAIRPERSON MILLER: Right, okay.
So it's kind of like just a good neighborly --

MR. MILLSTEIN: That one was.

CHAIRPERSON MILLER: This one is.
So we don't -- even though I think it is often
great to have a condition going to
beautification, here there 1s no specific
commitment really, except being a good
neighbor.

MR. MILLSTEIN: Right.

CHAIRPERSON MILLER: So I guess I
wouldn't include it. I don't think it goes to

either -- anyway the relief that is being
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sought, the parking and the roof effect. Do
other have a comment? I mean, I would -- yes,
go ahead.

MEMBER WALKER: I agree, Madam
Chair. I believe if it were the case that
Douglas Development were taking the lead on
the street wide beautification project, then
maybe it would be a little easier to fashion
an appropriate condition. But here, I don't
think it is specific enough.

CHAIRPERSON MILLER: Okay. And do
you all agree that even if we don't make them
conditions, that we perhaps should reference
them as commitments that were made? Okay.
Because they are good commitments, okay,
there's just a difference. Okay. We all set
on 2°?

Okay. No. 3, "Douglas Development
will discuss with the community the
feasibility of the provision of space for
community meetings within the atrium, as this

is to be a private office building
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development."

Again, 1s there more that vyou
might commit to or is this the will discuss?

MR. MILLSTEIN: This one is
actually kind of sensitive.

CHAIRPERSON MILLER: Okay.

MR. MILLSTEIN: Because, for
instance, if this building doesn't go to
Greenpeace or someone along those lines and
goes to a Homeland Security type tenant or
some other type of Government tenant, for
instance, it may happen, we're not sure, they
may have an issue with an outside party being
granted meeting space within the building for
security reasons.

So again, we are very early in the
stages. If it doesn't go that way, we would
love to provide the ANC with space. We
provide them with space at Tacoma park and
several other buildings. And again, that's a
good neighborly thing to do. Our track record

stands on its own.
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So we want to be as committed as
we could be, but not committed as we could be,
too, because depending on how this building
leases, it may not be an option, which we were
very up front about and they understood that.
If it's an option, we will make it available.
It's a nice thing to do.

CHAIRPERSON MILLER: Well, so
could this be rephrased then that you would
provide the community, a provision of space
for community meetings within the atrium, you
know, if it's within your power or if it's
available?

MR. MILLSTEIN: Yes, that was the
intention.

CHAIRPERSON MILLER: Okay. What
do vyou think? You don't think it's
appropriate there?

MEMBER WALKER: I don't think
that's any different, yeah. I don't think
that's any different, Madam Chair.

VICE CHAIRMAN LOUD: I'm also
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comfortable with the language the way it is.
I think the ANC letter dated January 14  °
specifically references the attachment.

CHAIRPERSON MILLER: Um-hum.

VICE CHAIRMAN LOUD: And I think
if this was problematic language for the ANC,
the wordsmithing of it, we probably would have
heard from them, I think. In other words, the
ANC has seen this January 8 articulation of
these commitments, conditions, whatever we
want to «call them and has reviewed the
wordsmithing of it and I think we would have
heard from them 1f they had particular
challenges with things 1like the we will
discuss the feasibility of the provision.

If they wanted something stronger,
I think we would have, at least for me, heard
something concrete from them by now about some
of this language.

CHAIRPERSON MILLER: Okay. I
actually am feeling, at this point, having

started this exercise that I don't think we
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need to go through these seven, because they
all really appear to be good faith commitments
on the part of the applicant.

And so the ANC letter doesn't
indicate to us that they considered them
conditions or that they are actually proposing
them to us as conditions. So if we don't see
anything in there that we want to actually
take out and make a condition, I think we can
just leave it as commitments that were made
and that's in the record and, you know, not
try to remold them as conditions, you know?

VICE CHAIRMAN LOUD: I would agree
with that approach. I think it makes sense in
the context of both the January 14 letter from
the ANC and the testimony about the context of
the relationship between the applicant and the
ANC leadership.

COMMISSIONER HOOD: I would also
agree, Madam Chair, as we talked earlier. I
think we had a discussion similar to this

previously. And also, the -- 1f the order
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that we provide just points to it.

CHAIRPERSON MILLER: Um-hum.

Okay. Good. So let's leave that. And before
we leave Exhibit F, I just want to confirm any
conditions we are pulling from that. And I
think we are pulling the condition about the
Smart Cards, that the $25 -- applicant will
provide $25 Smart Cards, let's see, to -- and
let me make sure I have that right.

I want to get that right before we
consider it 1in deliberation. That the
applicant will provide $25 Smart Cards to the
first tenants. What does that mean, first
tenants in the building, estimated to be at
900? Do you mean the -- should we -- would
you commit to the first 900 or were you --
what do you mean? It's kind of like --

MR. MILLSTEIN: No, it's actually
not phrased well, quite frankly.

CHAIRPERSON MILLER: Yes, okay.

MR. MILLSTEIN: The initial

occupants, the first round of initial
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occupants, up to full occupancy, 1is the
intention. Whether that be 900, maybe it
would be 1,200, that was a guesstimate at 900
people. They asked us how many people do you
think might occupy this building and based on
the square footage as -- we anticipated 900.
But the intent was that the first round --
every occupant the first time -- so 10 years
from now, as it re-tenants, if it re-tenants,
it wouldn't be then. It would just be the

initial time, the first new employees to the

building.
CHAIRPERSON MILLER: You don't
know how many -- oh, employees or occupants?
MR. MILLSTEIN: Well, the same
thing.

CHAIRPERSON MILLER: Oh, okay,
right, right.

MR. MILLSTEIN: I'm attempting to
say the same thing, sorry.

CHAIRPERSON MILLER: Okay.

MR. MILLSTEIN: Employees of
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whatever company is occupying the building.

CHAIRPERSON MILLER: Okay. So you
don't know how many employees each business
might have, right?

MR. MILLSTEIN: I'm guesstimating
that.

CHAIRPERSON MILLER: You're
guesstimating. All right.

MR. MILLSTEIN: So they asked us
for a number and we anticipate, approximately,
900 people could occupy this building, but
that could change. We can commit to 900. We
can -- however, I mean, it doesn't matter.

CHAIRPERSON MILLER: Okay. I just
want to understand what you were committing
to.

MR. MILLSTEIN: Okay. That was
the intent.

CHAIRPERSON MILLER: Okay. And it
has been a long morning. Okay. And it was
the second thing we were pulling out of this

was did we agree that the applicant agreed to
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work with the ANC on filling jobs?

MR. MILLSTEIN: That's correct.

CHAIRPERSON MILLER: I can't
remember now.

VICE CHAIRMAN LOUD: I thought
that we put that in the good faith, good
neighbor category.

CHAIRPERSON MILLER: Okay. Good.
So is the only thing the Smart Cards?

MR. MILLSTEIN: Yeah.

MEMBER WALKER: I believe it was
also providing transportation information at
the --

CHAIRPERSON MILLER: In the lobby?

MEMBER WALKER: -- front in the
lobby.

CHAIRPERSON MILLER: Public
transportation. Okay.

VICE CHAIRMAN LOUD: We talked,
Madam Chair, about bike racks as well. I
think picking it up from the OP report, but

I'm not certain where we left it.
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CHAIRPERSON MILLER: Okay.

VICE CHAIRMAN LOUD: It looks like
it wouldn't be a problem from the applicant's
standpoint.

CHAIRPERSON MILLER: I think from
the applicant we have got the Smart Cards and
providing information in the lobby. From the
Office of Planning we have provide indoor
bicycle parking at least equal to the rate
specified in section 2119 and providing a car-
share parking space. Let's look at that one.

Should the provider of such a
service agree to the location of the space.
I'm looking now at page 4 of the Office of
Planning report. Okay. Yeah, I have a
question on this one.

"Should the car-share provider
decline the location of the car-share space,
the applicant should provide written
confirmation to that effect to the city upon
request." I meant to ask the Office of

Planning about this. That's a little vague to
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the city. I mean, who would such written
confirmation go to, Office of Planning?

MR. JESICK: Well, what we were
trying to get at was your dquestion about
enforcement.

CHAIRPERSON MILLER: Uh-huh.

MR. JESICK: How that would be
enforced. You know, the agreement between the
developer and the car-share provider would
really be a private agreement. And the only
way for the city to confirm that they had
attempted, but failed, to reach an agreement
was to provide some kind of written
confirmation that correspondence had at least
taken place that they were unable to reach an
agreement.

CHAIRPERSON MILLER: I would say
this. I mean, the Board is taking the
position that certainly that wouldn't come to
the Board or the Office of Zoning, because we
don't have -- we wouldn't have a file that it

would be relevant to. And I'm not sure that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

148

that would be the case with Office of Planning
or DCRA, either.

But how about if they had in their
-- I don't know, it's an enforcement question.
If they have in their records something like
this or do you think that I'm wrong that there
is some agency that actually would keep it in
a relevant file? You know, maybe DCRA. I
don't know. Sometimes we have it sent to the
ANC.

MR. JESICK: What we were thinking
was that whatever agency was enforcing the
conditions, they would at least need to see
the written proof that, you know, at least an
attempt was made to acquire a car-share space,
whether it is DCRA or the Office of Zoning.
I know the Office of Planning does not enforce
conditions.

CHAIRPERSON MILLER: Right.

MS. BROWN: Madam Chair, if I may?

CHAIRPERSON MILLER: Yes, vyes,

yes, go ahead. You're going to have to live
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with these conditions, so --

MS. BROWN: Right, yeah.

CHAIRPERSON MILLER: Yeah.

MS. BROWN: TIt's something that T
would suspect would be filed with the Zoning
Administrator if it ever came up as an
enforcement issue, because they would be
enforcing the zoning order. So I think that
that's where it would fit.

CHAIRPERSON MILLER: Okay. So we
can -- and the Zoning Administrator is within
DCRA and we can specify that they provide
written confirmation to the Zoning
Administrator, the Office of the Zoning
Administrator. It can't hurt, I don't think.
Okay. All right.

VICE CHAIRMAN LOUD: To the
parking, to the parking.

CHAIRPERSON MILLER: All right.
Anything else? There aren't any other
conditions in your traffic report that we're

not aware of, at this point?
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MS. BROWN: I believe they are all
captured in the --

CHAIRPERSON MILLER: Office of
Planning?

MS. BROWN: -- Office of Planning.

CHAIRPERSON MILLER: Okay. Okay.
So I have right now the Smart Cards, the
information in the lobby, the bicycle rack and
the car-sharing, that's four conditions that
are on the table.

MS. BROWN : Plus, HPRB
flexibility.

CHAIRPERSON MILLER: Okay. I
don't think of that necessarily as a
condition, but let's not forget it. It's not
just HPRB, 1it's also the number of parking
spaces. Right, okay. Okay. I think that's
it. Anything else?

COMMISSIONER HOOD: Madam Chair, I
have a question. The car-sharing and bike
racks, all this on the TDM which OP is asking

us to include as a condition? Is it? I guess
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I can ask Mr. Jesick.

CHAIRPERSON MILLER: What was the
question?

COMMISSIONER HOOD: The Office of
Planning also asked us to make a condition on
approval that the applicant implement the
Traffic Demand Management measure. So I guess
that's what that is. All that comes up under
that umbrella, is my question.

MR. JESICK: Right. The three
bullet points that I have listed on page 4,
the bicycle parking, the car-share space and
the transit information.

COMMISSIONER HOOD: Okay, okay.
That's good. Okay. Thank you.

CHAIRPERSON MILLER: Any other
questions? Okay. I think then we will turn
to you for any closing remarks.

MS. BROWN: We have no closing
remarks, Madam Chair. We meet the burden of
proof and request approval of the application.

CHAIRPERSON MILLER: Okay. Thank
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you. All right. I think we are prepared to
deliberate on this application, at this point.

Does anybody want to put forth a
motion? I think we just need a minute to pull
our papers together. I think I'll make this
motion, at this point. I would move approval
of BZA Application No. 17809 for a special
exception for parking for an addition to an
historic structure, 243 required, 162 to 182
were requested, and for approval of a special
exception for the number of rooftop
structures. And one is permitted, four is
proposed under section 411.

Do I have a second?

COMMISSIONER HOOD: Second.

CHAIRPERSON MILLER: Okay. I
don't think we want to spend too long
discussing this, as there are a lot of people
waiting for the afternoon cases and this case
is not opposed by anyone. It's supported by
the ANC. It's supported by the Office of

Planning. It's a very exciting and innovative
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project and the relief that they are seeking,
I would not call it controversial really.

They are seeking a reduction in
parking, because it's an historic structure.
And there are structural difficulties that
require them to reduce the parking. And they
also indicated that even though they are
reducing the parking that they are still
meeting the anticipated demand.

I'm Jjust summarizing and that
falls within the criteria for a special
exception under 2120. With respect to the
roof structures -- and I would say also that
I am certainly looking at the Office of
Planning report, which thoroughly addresses
these provision by provision, but I don't
think that we need to do that, unless we
disagree, at this point, given the time
constraints.

With respect to the roof
structures, the applicant showed why they

could not be setback in accordance with the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

regulations and 411.11 actually, you know,
provides specific grounds for seeking the
special exception relief.

And where there is such difficulty
related to the project and particularly if
this is on an historic project. We were also
shown that they wouldn't be visible, that, of
course, they could be enclosed in one, but
that would look much worse than the way they
are being presented separately.

Okay. I don't think it's really
necessary to go through all of these in that
they are not contested at all, except for we
started to discuss earlier and I think I did
really fully address it, but Office of
Planning suggested that the setback issue of
the roof structures be treated as a variance
instead of a special exception.

And this is in line with the cases
previously where Office of Planning has taken
that position and the Board has ruled prior

and specifically in connection with 17679 that
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it should be considered a special exception.
And Mr. Dettman has consistently opposed, you
know, taken the position that NCPC takes as

well as Office of Planning.

So I don't want to belabor that,
because we really did discuss it. We talked
about conditions. Let's see, I would
recommend that we adopt the conditions that we
discussed and I will specifically go through
them one by one and make sure everybody is on
board with that.

Well, first, let me see if there
is consensus that this application be granted.
And then if it is going to be granted, we can
discuss the conditions. Is there consensus?
Okay. Everyone is shaking their head yes.
Okay. So the first condition, I would suggest
that applicant provide $25 Smart Cards to the
first occupants of the building. And perhaps
we should put in parens that applicant
anticipates that to be, approximately, 900,

just so it's somewhat measurable.
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2, that applicant will provide
transit 1information in the 1lobby of the
building for employees. 1Is there agreement on
that? Okay.

3, that applicant will provide
indoor bicycle parking, at least equal to the
rates specified in section 219. Okay. I
think there is agreement on that.

And 4, that applicant will provide
a car-share parking space should the provider
of such a service agree to the location of the
space. I'm reading from the Office of
Planning's specific condition. Should the
car-share provider decline the location of the
car-share space, the applicant will provide
written information to that effect to the
Office of the Zoning Administrator upon
request.

I believe that covers the
conditions, except for flexibility, which the
applicant has requested. And I would suggest

that we provide in the order that the
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applicant shall have flexibility to provide
between 162 and 182 spaces and that the
applicant shall have flexibility with respect
to design, to make changes as a result that
HPRB review that do not impact the zoning
relief that is being granted in this case.

Okay. Would anybody else like to
add to what I have said? I did go pretty
quickly over the relief being granted, but I
think if we agree with the analysis of Office
of Planning, except where I have indicated we
differ. Any other remarks, further
deliberation?

All those in favor say aye.

ALL: Aye.

CHAIRPERSON MILLER: All those
opposed? All those abstaining? And would you
call the vote, please?

MS. BAILEY: Madam Chair, the vote
is recorded as 5-0-0 to grant the application
as amended and with the conditions identified.

Mrs. Miller made the motion. Mr. Hood
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seconded. Mr. Loud, Mr. Dettman and Mrs.
Walker support the motion.

CHAIRPERSON MILLER: Okay. And
this will be a summary order as there is no
opposition.

MR. MILLSTEIN: Thank you all very
much.

CHAIRPERSON MILLER: Okay. Thank
you.

MR. MILLSTEIN: Appreciate it.
Thank you very much.

CHAIRPERSON MILLER: Thank you.
Okay. That completes the cases on our agenda
for the morning session. Before we break for
a brief lunch period, I understand that there
may be a preliminary matter that would not
take very long and I think that's in Case No.
17799. And rather than make those individuals
wait any longer, we would be happy to
entertain that preliminary matter.

So would you call the case, Ms.

Bailey, for 17799, that's Chy Yang, a variance
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from the court requires for addition to a one-
family dwelling in the R-4 at 1121 Lamont
Street, N.W.?

MS. BAILEY: Application No. 17799
of Chy H. Yang, pursuant to 11 DCMR 3104.1,
for a special exception under section 223, or
alternatively pursuant to 3103.2, for a
variance from the open court requirements
under section 406, for a rear yard addition to
an existing one-family row dwelling. The
property is Zoned R-4. It is located at 1121
Lamont Street, N.W., Square 2842, Lot 64.

CHAIRPERSON MILLER: Good
afternoon.

MR. GREEN: Good afternoon.

CHAIRPERSON MILLER: Why don't we
start with your introducing yourself for the
record, please?

MR. GREEN: Charles Green,
property owner at 1119 Lamont Street, N.W.

MR. WATCHBY: Raghib Watchby,

joint property owner of 1121 Lamont, also the
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plaintiff.

MR. YANG: Chy Yang, joint
ownership of 1121 Lamont Street, N.W.

CHAIRPERSON MILLER: Okay. You
two are the applicant, you are the owners,
correct? And Mr. Green, did you apply for
party status or something?

MR. GREEN: I did apply for party
status. I'm the adjoining neighbor.

CHAIRPERSON MILLER: Okay.

MR. GREEN: And we hope that we
can work this out for delay today.

CHAIRPERSON MILLER: Okay. So --

MR. GREEN: Before lunch.

CHAIRPERSON MILLER: Okay. All
right. So will you be seeking a continuance?
Is that what the preliminary matter is?

MR. WATCHBY: Yeah, during the
break, we discussed this matter with Mr.
Green, our adjoining neighbor, and it seems
like we are reaching a compromise. In order

to work towards that compromise, it seems we
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will have to modify our drawings and present
them to you, so we would like to request if we
could have a postponement of hearing and leave
the file open and come back to you with the
modified drawings.

CHAIRPERSON MILLER: Okay. We are
all in favor of that, I think. How much of a
continuance are you seeking? Do you have a
date in mind?

MR. WATCHBY: I was told that the
earliest available is January, but if there is
something earlier than that or if January if
the first date, then we are fine with January.

CHAIRPERSON MILLER: Okay. My
guess 1s 1f you were told January by the
Office of Zoning, then that would be correct.
So we do have a pretty full calendar. Why
don't you give us a moment to look over our
calendar, Dbecause we actually have cases
scheduled in January, so I'm going to try to
see where they thought that we might have a

space.
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MR. WATCHBY: Okay.

CHAIRPERSON MILLER: All right.
We are going to fit you in on January 13" in
the afternoon. Okay. Any questions? Any
comments? Can you make it the 13 ‘"2 That
works for you all?

MR. GREEN: I believe that we
arrived at this date because we have schedules
that -- work schedules that don't allow us
flexibility, that if we are called, at least
I know in my case, 1f I am called in advance
to go somewhere, I must be there for three
days. That's generally set months -- a couple
of months in advance.

CHAIRPERSON MILLER: I'm sorry,
say that again. If you are called what?

MR. GREEN: If I have a client who
says I must be there for three days, I must be
there for three days, but I don't know that
until a month in advance. This hearing date
was originally set for June of this year and

then was postponed until this date and it was
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to the 23, because it was a date in which
both parties were available.

So we are willing to postpone. We
are willing -- trying to work out a
compromise. We would like to have a date that
we will both be here. So to your question of
are we both available on that date, I cannot
tell you yes or no.

CHAIRPERSON MILLER: I can't help

you on that. I mean, we were asked for a
postponement, January. We pick a date. So
that's -- what else can we do?

MR. GREEN: I do understand your
position, Madam Chair. This date was arrived
today with the same factors involved where a
date was set. I could not be here and the
date was moved to today.

CHAIRPERSON MILLER: Okay.

MR. GREEN: Which was totally
available. We are in a situation with my next

door neighbor where we have waited four years
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to get to this point. We would plead to the
Board that that allowance be made that we both
have the opportunity. And we are hoping,
because of the compromise that we don't need
to return.

CHAIRPERSON MILLER: Right.

MR. GREEN: This all gets worked
out.

CHAIRPERSON MILLER: That would be
great, right.

MR. GREEN: It would be. It would
be wonderful.

CHAIRPERSON MILLER: I just don't
think you are asking anything of the Board
though. I mean, we -- to hear it in January
and we picked a date and you're not not
available. You know, sometimes people look t
their calendars and say oh, no, I'm going to
be in Yugoslavia or whatever. I can't come on
the 13", you know. So that's what I just
wanted to make sure that there wasn't a

particular conflict that you are aware of.
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And it 1is most important though
for the applicant, it's the applicant's case
that they have to be prepared to go forward.
And of course, you are very interested person
and that's why you are here and that's why we
are asking you, you know, what's a good date?

Now, all I hear you saying is you
really can't know for sure, so, 1if I
understand you correctly, that's the date we
will set, because nobody says they have a
conflict with it. If a conflict comes up and
you need to ask us for a change in the date,
that's an option, you know, that you have.

MR. GREEN: Okay. Thank you,
Madam Chair.

CHAIRPERSON MILLER: Okay. Okay.

MR. GREEN: I understand your
tenure is ending?

CHAIRPERSON MILLER: What?

MR. GREEN: I understand your
tenure is ending?

CHAIRPERSON MILLER: Oh, I don't
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think that's a topic for this. Okay. Okay.
Thank you very much. So we will see you on
the 13" of January.

MR. GREEN: Thank you.

CHAIRPERSON MILLER: So I think
that concludes the morning session plus one
case on the afternoon. I want to welcome the
students in the audience. I understand that
you are here from Catholic University. And
what our plan is, at this point, is to take a
break to 3:30, I would suggest perhaps.

We have been here since this
morning and then we will come back and take
the remaining cases on the afternoon agenda,
which I believe is just one. 1It's just one
case, yeah, 17812.

COMMISSIONER HOOD: Madam Chair,
can I -- did you say those were students from
a school? What's -- I didn't hear that.

CHAIRPERSON MILLER: Catholic
University, i1f I understand.

COMMISSIONER HOOD: Catholic, Ward
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CHAIRPERSON MILLER: Okay. I
think it is more realistic, what we are going
to do is take an hour, since we only have one
case left in the afternoon, so we should have
plenty of time to deal with that case. So
everyone should feel free to leave. And if
you haven't had lunch, you can have lunch and
we will see you back here in an hour. Thank
you.

The morning hearing then is
adjourned.

(Whereupon, the Public Hearing was
recessed at 2:42 p.m. to reconvene at 4:02

p.m. this same day.)
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A-F-T-E-R-N-O-O-N S-E-S-S-I-0-N
4:02 p.m.

CHAIRPERSON MILLER: Good
afternoon, ladies and gentlemen. This is the
September 16, 2008 Public Hearing of the Board
of Zoning Adjustment of the District of
Columbia. My name is Ruthanne Miller. I'm
the Chair of the BZA. To my right is Mr. Marc
Loud. He 1s our Vice Chair. And next to Mr.
Marc Loud is Mr. Anthony Hood, who is the
Chair of the Zoning Commission, who is sitting
with us today.

And to my 1left is Mary Oates
Walker and Shane Dettman, who are Board
Members. And Mr. Clifford Moy, who is with
the Office of Zoning, Ms. Beverley Bailey, who
is with the Office of Zoning. And I expect
that Ms. Mary Nagelhout will be joining us and
she 1s with the Office of the Attorney
General.

Copies of today's hearing agenda

are available to you and are located to my
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left in the wall bin near the door. Please,
be aware that this proceeding 1is being
recorded by a Court Reporter and 1is also
webcast live. Accordingly, we must ask you to
refrain from any disruptive noises or actions
in the hearing room.

When presenting information to the
Board, please, turn on and speak into the
microphone, first, stating your name and home
address. When you are finished speaking,
please, turn your microphone off, so that your
microphone is no longer picking up noise or
background sounds.

All persons planning to testify
either in favor or in opposition are to fill
out two witness cards. These cards are
located to my left on the table near the door
and on the witness tables. Upon coming
forward to speak to the Board, please, give
both cards to the reporter sitting to my
right.

The order of procedure for special
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exceptions and variances 1s as follows:
First, statement and witnesses of the
applicant. Second, Government reports,
including Office of Planning, Department of
Public Works, DDOT, etcetera. Three, report
of the Advisory Neighborhood Commission.
Four, parties or persons in support. Five,
parties or persons 1n opposition. Six,
closing remarks by the applicant.

Pursuant to Sections 3117.4 and
3117.5 of the Zoning Regulations, the
following time constraints will be maintained:
The applicant, persons and parties, except an
ANC, 1in support, including witnesses, 60
minutes collectively. Persons and parties,
except an ANC, 1in opposition, including
witnesses, 60 minutes collectively.
Individuals 3 minutes.

These time restraints do not
include cross examination and/or questions
from the Board. Cross examination of

witnesses 1s permitted by the applicant or
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parties. The ANC within which the property is
based is automatically a party in a special
exception or variance case.

Nothing prohibits the Board from
placing reasonable restrictions on cross
examination, including time limits and
limitations on the scope of cross examination.

The record will be closed at the
conclusion of each case, except for any
material specifically requested by the Board.
The Board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the persons must submit the
evidence to the Office of Zoning. After the
record is closed, no other information will be
accepted by the Board.

The Sunshine Act requires that the
Public Hearing on each case be held in the
open before the public. The Board may,
consistent with it's Rules of Procedure and
the Sunshine Act, enter Executive Session

during or after the Public Hearing on a case
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for purposes of reviewing the record or
deliberating on the case.

The decision of the Board in these
contested cases must be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage the Members of the Board in
conversation.

Please, turn off all beepers and
cell phones, at this time, so as not to
disrupt these proceedings.

The Board will make every effort
to conclude the Public Hearing as near as
possible to 6:00 p.m. If the afternoon cases
are not completed at 6:00, the Board will
assess whether 1t can complete the pending
case Oor cases remaining on the agenda.

At this time, the Board will
consider any preliminary matters. Preliminary
matters are those that relate to whether a
case will or should be heard today, such as

requests for postponement, continuance or
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withdrawal or whether proper and adequate
notice of the hearing has been given. If you
are not prepared to go forward with a case
today or if you believe that the Board should
not proceed, now is the time to raise such a
matter.

Does the staff have any
preliminary matters?

MS. BAILEY: Madam Chair,
Application No. 17775, District-
Properties.Com, LLC, that application was
withdrawn and the correspondence withdrawing
that letter -- I'm sorry, withdrawing that
case was placed in front of you. I don't know
if you have received it previously. But that
application was withdrawn.

CHAIRPERSON MILLER: Okay. That
letter is before us. And I understand that no
action is required from the Board.

MS. BAILEY: None is required,
Madam Chair, for that case.

CHAIRPERSON MILLER: Okay. Thank
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you for that case, correct. All right. Is
that it with preliminary matters?

MS. BAILEY: Well, just to mention
that the Board had taken this up previously,
but just since we are 1in the afternoon
session, the Board did postpone Application
17799 of Mr. Yang. That application was
postponed earlier by the Board to January 13,
2008. So I'm just putting that on the record,
because we are in the afternoon session.

CHAIRPERSON MILLER: Thank you. I
think that's a good idea. Okay. Then at this
time, would all individuals wishing to testify
today, please, rise to take the oath and Ms.
Bailey will administer it.

(Whereupon, the witnesses were
sworn. )

MS. BAILEY: This is Application
No. 17812 of Pietros Kidane, pursuant to 11
DCMR 3103.2, for a variance from the wuse
provisions to allow a catering service/bakery

under subsection 701.1. The property 1is
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located in the C-1 District at premises 409
18" Street, N.E., Square 4547, Lot 809.

The applicant's representative 1is
present in the room, Madam Chair, and he did
provide a supplemental statement to the record
and that also was in place in front of the
Board, at this time.

CHAIRPERSON MILLER: You can come
forward, at this time. But I do want to note
that while we have the supplemental statement
before us, we haven't read it yet. So I think
the Board would need a little bit of time just
to read it. Okay. But why don't you just
introduce yourself for the record?

MR. CATANUZZO: My name 1is Robert
Catanuzzo on behalf of Mr. Pietros Kidane.

CHAIRPERSON MILLER: And do you
want to just give us a context for the letter,
like, you know, why we are receiving it today?
Just a short one and then we will read it.

MR. CATANUZZO: Yes.

Unfortunately, Mr. Pietros Kidane is overseas
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and I just got it myself yesterday, that's why
the lateness of the Board Members receiving it
today.

CHAIRPERSON MILLER: Okay. Thank
you. So why don't we just take a few minutes
to read this. Let me ask you this, does the
Office of Planning have a copy of this letter?

MS. BAILEY: I gave --

MR. JACKSON: Yes, we do.

MS. BAILEY: Yes.

CHAIRPERSON MILLER: Okay. Good.
Are we ready? Do we need more time? Okay.
So I would turn to you with respect to the
application for this business establishment,
I guess, as described more fully in the
supplemental letter.

Office of Planning believes that
you need a use variance for catering, that
this is a combination bakery/catering, if I'm
characterizing it correctly. And I guess that
you didn't -- that the applicant didn't

articulate the wvariance test.
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I guess my first question is did
you look at the definition for a catering
establishment in our regulations? And do you
believe that the business -- do you envision
the business falling within that definition?

MR. CATANUZZO: The definition is
on the second page of the memorandum for the
Board of Zoning Adjustment and it defines it
as a business who prepare and provides food
and beverage or both along with the necessary
accessories for serving these products for
events that are catered off the business.
Yes, I understand that's the definition.

CHAIRPERSON MILLER: Okay. The
regulation has more to it also though. I
don't know if you have seen it or you have
just seen --

MR. CATANUZZO: No, I have not
seen the full regs.

CHAIRPERSON MILLER: You just saw
what the Office of Planning wrote. Because

this business isn't ongoing yet, right? This
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is what you want to do. So you are --

MR. CATANUZZO: The bakery is

ongoing.

CHAIRPERSON MILLER: The bakery is
ongoing.

MR. CATANUZZO: Yes.

CHAIRPERSON MILLER: But not any
"catering." Okay.

MR. CATANUZZO: The catering 1is
not ongoing, no.

CHAIRPERSON MILLER: Okay, okay.
So let me just read this to you, so that we
make sure that this business even falls in
that category. It's not just that any
delivery of food means that you are a catering
business.

Okay. What I'm going to do is I
just want to alert you to the whole definition
and then you can tell us about what you have
in mind with respect to what has been
characterized as a catering aspect, just so

you know, because we started to look at that
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and that was one of our questions. Do their

operations fall within this or not?

It says caterer, catering
establishment, this is in 199 of our
regulations. "A person or business that

prepares and provides food or beverages or
both along with the necessary accessories for
serving these products for ordinary home
consumption. The food and beverages are
provided for events that are located off the
business establishment's premises.

Any establishment that receives
more than 75 percent of its sales from orders
placed less than three hours prior to delivery
or pick-up will not be considered a catering
establishment."

And I know you don't have the
regulation in front of you, but, you know, we
could get that to vyou, but I guess our
question goes to can you explain how you
envision the catering part to work?

MR. CATANUZZO: Um, essentially,
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it will involve delivering baked products,
some sandwiches, we would purchase a small van
and deliver within a 10, 15 block radius. And
that would include baked products, sandwiches,
appetizers and small pastries.

CHAIRPERSON MILLER: And is this
business a totally new business or just new
for this location? I mean, does this -- has
there been a bakery/catering business, can you
hear me, we're on new mikes, okay, that was
located somewhere else that you can point to
and say oh, yes, this is what we do or is this
just new and this is what you are imagining?

MR. CATANUZZO: Okay. The bakery
is new, both as a location, there was nothing
like it in the neighborhood. They are first
time bakers, in a sense. We do have somebody
from overseas that is helping us out. So we
new to the area. This is a new business.
There was no bakery prior to the bakery.
There was a fast food place.

CHAIRPERSON MILLER: I meant the
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bakery business --

MR. CATANUZzZO: No.

CHAIRPERSON MILLER: -- elsewhere?

MR. CATANUZzZO: No.

CHAIRPERSON MILLER: Okay. So we
can't look to the history of how the operation
has been run.

MR. CATANUZZO: No, it's first
time, vyes.

CHAIRPERSON MILLER: Okay. First
time. With respect to the catering, I mean,
who do you have in mind as your customer base?
I mean, who do you imagine catering to?

MR. CATANUZZO: Mostly law firms
and perhaps some local businesses. There are
two large schools not too far from us. I
believe it's the Eastern High School and the
Elliott High School. I think the combined
number of teachers there is about 200 people
between teacher and other staff. That would

be our primary target, because it's only two
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blocks away.

CHAIRPERSON MILLER: So you plan
to have your catering business reach people
within a two block radius, basically? Is that
what you are saying?

MR. CATANUZZO: That would be the
minimum radius.

CHAIRPERSON MILLER: Okay.

MR. CATANUZZO: That's the closest
one. We will start with that, since it
doesn't involve buying a truck. We can just
simply, you know, use one of our cars to
deliver there. And then eventually, this --
it's a viable situation, then we will probably
purchase a truck and deliver further and
further out.

CHAIRPERSON MILLER: Looking at
the regulation, do you intend that your
clients would order far in advance or that
they would order within three hours or so that
day?

MR. CATANUZZO: Well, again, I
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don't offer the catering services. But it is
my understanding the last seven months that we
operated a bakery, that normally people in the
morning, we open at 7:00, and by 9:00 they
place their order to be delivered around
11:00, 11:30 for lunch. We close at 7:00.
There is no dinner business.

CHAIRPERSON MILLER: Oh, okay.
They put in an order to pick-up as opposed for
you to delivery. Is that what you're saying?

MR. CATANUZZO: Yes, um-hum.

CHAIRPERSON MILLER: Okay.

MR. CATANUZZO: But these are very
small orders. We talk about, you know, one
sandwich, two sandwich, stuff like that.

CHAIRPERSON MILLER: Okay. Do
others have questions on this topic?

COMMISSIONER HOOD: So you
envision it, and let me make sure I understand
it, you envision this function, it's like the

bakery function. So I'll call in the morning
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at 9:00 and you will deliver my sandwich at
11:30? Is it enough business to move in that
fashion?

MR. CATANUZZO: We --

COMMISSIONER HOOD: And I know you
haven't operated in that fashion, but do you
anticipate enough business to move 1in that
fashion?

MR. CATANUZZO: Well, of course,
we don't know. With this economic climate,
we're not sure. But the reason why we want to
move 1into the catering is Dbecause the
immediate neighborhood does not provide enough
business to us for us to survive. And we are
under-utilized in the productive capacity of
the bakery. So we are looking for a bigger
market. That's the essence, otherwise, we
won't be able to survive.

COMMISSIONER HOOD: And I'm
looking at your goals or your objectives of
the clients that you are trying to reach. You

said Elliott?
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MR. CATANUZZO: Elliott High and
Eastern.

COMMISSIONER HOOD: Is it Elliott
Junior High? I think it is.

MR. CATANUZZO: Yeah.

COMMISSIONER HOOD: And Eastern
Senior High?

MR. CATANUZZO: Yeah, it's right
there. It's about a block away and then there
is Minor School, also two blocks away. There
is Brown School. These are the immediate
market targets that we have in mind.

COMMISSIONER HOOD: So you're
going after the young folks in the school or
the teachers?

MR. CATANUZZO: Teachers.

COMMISSIONER HOOD: Oh, you're
going after the teachers.

MR. CATANUZZO: Teachers.

COMMISSIONER HOOD: Okay. All
right. Thank you, Madam Chair.

CHAIRPERSON MILLER: The reason I
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read you the regulation about caterer, and I'm
going to see 1if we can get a copy of that
before you, is because as I understand it, and
we will ask the Office of Planning for their
opinion, that if you conducted your business
in accordance with the definition, that -- and
I'll read it again.

It Jjust talks about the 75
percent. "Any establishment that receives
more than 75 percent of its sales from orders
placed less than three hours prior to delivery
or pick-up will not be considered a catering
business."

My point is if you indicate that
your business would be, you know, 75 percent
or less of this, the three hours or whatever,
you wouldn't need a use variance.

MR. CATANUZZO: Oh, I see, I
understand.

CHAIRPERSON MILLER: And so okay.
And I know you have to read it to kind of --

MR. CATANUZZO: Of course, it's
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hard to predict the future. We don't know if
the sales is 75 percent or 74.9 percent are
going to be calling within the three hours
window, also.

CHAIRPERSON MILLER: Right.

MR. CATANUZZO: So it's hard for
me to say yes. But our intention is our
items, the items that we bake, are very time
and temperature sensitive. They do not --
they are not meant to be held under hot
holding condition very long. So the sooner we
deliver, the better it is for us.

CHAIRPERSON MILLER: Okay. Now,
this seems to go to when someone places the
order.

MR. CATANUZZO: That's correct,
yes.

CHAIRPERSON MILLER: Okay. You
know, this is the way the regulation is
written, so we kind of have to live with it.

MR. CATANUZZO: Yes.

CHAIRPERSON MILLER: It's a little
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awkward, but I guess I know it's hard for you
to predict, because vyou don't have your
business yet. However, you would have a
choice. And, you know, others can tell me if
they feel differently, especially Office of
Planning and other Board Members.

But 1if you were to ensure that
your business fell within those restrictions,
you wouldn't need a use variance. If you were
of the opinion that you really needed to go
beyond that, those restrictions and actually
fall within the definition of a catering
establishment, you do need a use variance.
And you would need to address the elements of
a use variance.

So I mean, you are here today
because Office of Planning, based on, as I
understand it, what they knew about your
business, concluded that you were a caterer.
But there wasn't very much to go on. I mean,
caterer/bakery. So you can either, you know,

let us know that you are not going to go

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

189

beyond those restrictions and therefore you
wouldn't fall within the definition or if you
don't want to be restricted at all, you can
seek the use variance.

And to seek that, you have to show
exceptional circumstances, undue hardship,
okay, and no adverse impact.

MR. CATANUZZO: At this point, I
think, we're going to do everything possible
to fall within the 75 percent of sales. Less
than 75 percent of sales within three hour,
because that's precisely our intent.

CHAIRPERSON MILLER: And this is
self-, what I would say, certified? It's not
that the Zoning Administrator sent you here.
It's that you determined you wanted to open
this establishment and met with Office of
Planning? How did you come to submit your
application? Do you know what I'm saying or
no, because you are just stepping into this?
I can turn to and ask Office of Planning.

MR. CATANUZZO: Yes, I'm not sure.
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CHAIRPERSON MILLER: Okay.

MR. CATANUZZO: I'm not sure.

CHAIRPERSON MILLER: Is --

MS. BAILEY: I think this came
from the Zoning Administrator.

CHAIRPERSON MILLER: It came from
the Zoning Administrator? Okay.

MR. JACKSON: Madam Chair?

CHAIRPERSON MILLER: Yes.

MR. JACKSON: I think it may be
useful to, one more time, clarify what it 1is
you were asking the applicant. That is you
are saying that you were asking whether the --
consistent with the definition of a caterer,
that more than -- less than 75 percent of its
sales would be from orders placed less than
three hours in advance, as opposed to if you
are not a caterer.

CHAIRPERSON MILLER: No, that
would be if you are not a caterer, I think.

MR. JACKSON: Right.

CHAIRPERSON MILLER: Yeah.
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MR. JACKSON: And the opposite
situation would be more than 75 percent of its
orders would be three hours in advance. So if
you are a caterer less than 75 percent of your
orders are received three hours in advance.
If you are not --

MR. CATANUZZO: So you're saying
75.1 or more?

MR. JACKSON: -- more than --

MR. CATANUZZO: We need three
hours to qualify as a non-caterer?

MR. JACKSON: Yes.

MR. CATANUZZO: Um-hum.

MR. JACKSON: TIf more than 75
percent of your orders are received three
hours in advance, you are not a caterer.

MR. CATANUZZO: That's right.

MR. JACKSON: So it's more than 75
percent of your orders are received --

MR. CATANUZZO: Yes, this is a
prediction. I --

MR. JACKSON: Okay.
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MR. CATANUZZO: This is not there.
I don't know.

MR. JACKSON: Yeah.

MR. CATANUZZO: But we will try --
we will make it a policy to place the order in
the morning within three hours of delivery.
It's again three block radius, 10 block radius
is well within what we can do within three
hours. Between placing of the order,
production, boxing and delivery.

CHAIRPERSON MILLER: Mr. Jackson,
oh, why don't you just introduce yourself for
the record and then we can continue.

MR. JACKSON: All right. My name
is Arthur Jackson. I'm a Development Review
Specialist with the District of Columbia

Office of Planning.

CHAIRPERSON MILLER: Okay. I
guess where we left off before was my question
was how did this application come to us? Was
it self-certified or did the zZoning

Administrator send it? You know, tell him
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that he needed a use variance.

MR. JACKSON: The -- my -- based
on the application, the applicant received a
letter from the Zoning Administrator telling
him that his proposed use as a baker/caterer
and selling prepared foods was not -- needed
relief. And we further determined that the
baker part was a matter-of-right. And so the
only relief that is required is for the
caterer, because that's not allowed in the C-1
District, which is where this building is
located.

CHAIRPERSON MILLER: Okay. And
did you consider, you know, the last sentence
of that definition, which, you know,
eliminated certain establishments from that
definition if, you know, they met that 75
percent and three hours?

MR. JACKSON: Well, the applicant
has actually been out of the country the
entire time this application has been pending.

I emailed several times to visit the property
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and to get some reaction and it was some time
before they were actually aware of my plan to
correspond with them and finally got back in
touch.

We did not go into the details to
the level that you are here today. But he did
explain the particulars of how he got to this
point and what my explanation to them -- to
him, I guess, to his father and son -- you're
not the son, are you?

MR. CATANUZZO: Yes.

MR. JACKSON: You are the son.
Oh, okay, good.

MR. CATANUZZO: No, no, I -- you
spoke with -- I'm sorry. I'm just a friend of
the family.

MR. JACKSON: Okay. Okay.

MR. CATANUZZO: I --

MR. JACKSON: I had some
communication with the father and the son by
email.

MR. CATANUZZO: Yes.
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MR. JACKSON: And I explained to
them that they had asked me to comment on the
material they brought together on this and I
explained to them that it needed to be put in

a format that addressed the tests. And I

outlined the tests to them. But again, we are

doing this by email and a transcontinental
manner.

At this point, we never got to the
point of actually detailing exactly the timing
of the use, just the particulars of the use.
And I must admit that it sounded like a store
to me or like an extension of a bakery, more
so than anything else. But again, we didn't
get down to the level of specifics that you
are here today.

MEMBER DETTMAN: Madam Chair, I
wonder if I could ask a couple of questions
for clarity of the applicant? What kind of
events or occasions are we talking about here?
Are we talking about 200 people? Are we

talking about 2 people? Just to get a sense
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of the types of occasions that you are looking
to provide a service to.

MR. CATANUZZO: Okay. Given the
current level of 1labor available, I don't
think we can do more than probably about 30 to
40 people.

MEMBER DETTMAN: 30 to 40 people.
And as part of your service, would you be
providing plates, utensils, burners to keep
the food warm?

MR. CATANUZZO: Well, utensils,

disposable utensils, yes. The food that we
have cannot be kept warm. This is -- it does
not have any holding characteristic. This is

something that we prepare, we deliver and it
has to be consumed within an hour or so.
MEMBER DETTMAN: The reason why I
ask is the beginning of the definition for a
catering establishment says that "A person or
business that prepares and provides food or
beverages or both, along with the necessary

accessories for serving these products for
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ordinary home consumption." If we are just
simply talking about a service that is
preparing the food and dropping it off, it's
not going to 1include plates, silverware,
anything like that, I would find it hard to
classify that service wunder a catering
service.

CHAIRPERSON MILLER: I'm not
following you. I'm sorry.

MEMBER DETTMAN: In order to be
classified as a catering establishment, vyou
have to meet this one thing. You have to
provide, along with the food and beverages,
the necessary accessories for serving these
products. TIf it was a matter of just
preparing a sandwich and dropping it off or 30
sandwiches and dropping it off, I wouldn't
consider that a catering establishment.

CHAIRPERSON MILLER: Oh, I see.

MEMBER WALKER: Let me ask a
question. You mentioned that you plan to

serve law firms. Were you contemplating
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employees calling in order for lunch or rather
are you contemplating preparing platters of
cookies and pastries for meetings, platters of
sandwiches for meetings or both?

MR. CATANUZZO: Probably both,
depending on the how simultaneous the events
are happening. If we have a lot of people
ordering different things, given the level of
-- level available, we probably going to be
picking what 1is most convenient for our
resources. So it's hard to say. Platters are
always much easier to prepare than, you know,
50 different sandwiches, you know.

So initially, at least, we will
probably go with the path of least resistance
as far as preparing food. And then if
everything goes well, then we can maybe add
workers. But right now, it's just so -- it's
very speculative. I mean, it's very hard for
me to say what is going to happen.

The people that called us were

mostly interested in three or four sandwiches
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a platter of cookies, they come and pick it up
and that's it. It's hard. We never done it
before. We don't know even if this thing is
going to be around, you know, a year from now.
If it doesn't work, it doesn't work. You
know, given the price of gasoline and all
that, you know, so we'll see.

CHAIRPERSON MILLER: Okay. I
guess what I want to say is you have a choice,
at this point, as I see it. If you are going
to restrict your business to fall within that
last sentence of the definition, then I don't
think you would need a use variance. I think
you would need to characterize your
establishment differently. It looks like it
was called a —catering service on the
Certificate of Occupancy and that triggered
the Zoning Administrator sending it over to
the Zoning Board.

This hasn't started yet, so it's

what it is going to be. If you are seeking
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for -- if you would like something beyond that
limitation, you would need a use variance. So
I mean, if you want us to hear your use
variance case and make that decision whether
you can go beyond or not, we could do that as
well. You have -- it's before us.

MR. CATANUZZO: At this point,
since I'm acting on behalf of a person who is
not here and I'm just executing his wishes, I
think the best thing to do, for me, would be
to ask for a continuance. Contact Mr. Kidane
overseas for postponement and see whether this
is exactly what he meant when he applied for
a catering permit.

In other words, I don't want to
limit now with my decision what could be his
intent different on what my understanding now
is. So --

CHAIRPERSON MILLER: Well, I mean,
alternatively, and I think I might have said
this, you are here. You have filed a use

variance. If you want to make your argument
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today, I'm not, you know, sure what you have
to lose by that with respect to if, you know,
why you need a use variance.

Do you know what I'm saying? A

use --
MR. CATANUZZO: Yeah.
CHAIRPERSON MILLER: It would be
far more restricted. TIf you feel that you're

not sure now what the owner would want to do
and as his representative you don't feel
comfortable going forward, you know, that's
your prerogative as well not to go forward.

MR. CATANUZZO: Yeah. I think at
this point, I need some additional time to
consult with Mr. Kidane and see, you know,
whether he understands this particular
definition, the end part of this definition.
And this was my understanding and, at this
point, this is very detailed.

And again, I'm not sure he has had
a chance to look at this definition, so he

understand the full implication of me deciding
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now to restrict our business just to the three
hours, 75 percent or more. I just don't want
to take that responsibility now.

CHAIRPERSON MILLER: Okay. Let me
say this, because our calendar is kind of
tight for continuances. And you know, I was
just conferring with one of my colleagues that
there is an application here that you filed
for a wuse variance. You can make that
argument for the whole use variance. And we
may not decide it today. We could leave the
record open, that's not really a problem.
It's scheduling another date for hearing that
is a problem.

But I would say like worst comes
to worst, the way I understand this is if you
did not get your -- if we denied the use
variance, I believe you could operate within
the restrictions of that last sentence in any
event. So that's not something you have -- as
a matter-of-law, it's not something you would

need to get approval from the Board on.
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MR. CATANUZZO: Okay.

CHAIRPERSON MILLER: So we could
hear the wuse wvariance for unrestricted
catering today.

MR. CATANUZZO: Yes, no, I
understand.

CHAIRPERSON MILLER: Okay.

MR. CATANUZZO: Would a denial of
this hearing to the larger definition of -- or
the more restrictive definition of catering
preclude us appealing, if Mr. Kidane wants to
go ahead and apply for the fuller definition
of catering?

In other words, if the Board
decides to deny the variance, because for any
number of reasons, would that preclude Mr.
Kidane coming back to the Board and saying --
because all I have as far as the supplemental
explanation is what Mr. Kidane has submitted
to me a couple days ago.

So I am not -- I have no more --

anything to say other than what is written in
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here. That's what I'm trying to say. So --

CHAIRPERSON MILLER: We don't have
to necessarily decide this today. First of
all, I'll ask my, you know, Fellow Board
Members, I think what we were of the view that
we don't need to postpone the hearing, because
you came 1in expecting to argue and these
papers go to a use variance.

And so I don't think anything we
have said would impact that. I was just
saying if you weren't successful with the use
variance, that as a matter-of-right, it
appears that you could do some delivering, you
know, catering service within the restrictions
of the definition.

If you don't have more to say then
what you have filed, that's -- you can stand
on the record.

MR. CATANUZZO: Okay.

CHAIRPERSON MILLER: See. Mr.
Jackson? Oh, sorry, did you want to say

something? I was just going to say would you
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agree with what I said that they need a use
variance to conduct themselves as a caterer,
but it would be allowed as a matter-of-right
if they operated within that last sentence of
the definition?

MR. JACKSON: The only question I
would have, Madam Chair, is I'm not sure what
it is if they operate in that -- within that
last sentence.

CHAIRPERSON MILLER: So you --

MR. JACKSON: TI'm not sure.

CHAIRPERSON MILLER: -- are not
sure what it is and whether that is a matter-
of -right use in that zone, whatever it is, if
it's not a caterer?

MR. JACKSON: Well, it could
simply be a retail use or it could simply be
an extension of the bakery operation. But at
this point, I'm not sure what a use that --
wherein 75 percent of the sales are for orders
placed more than three hours advance falls

within our Zoning Regulations. That would
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take additional research.

CHAIRPERSON MILLER: Additional
what?

MR. JACKSON: Research.

CHAIRPERSON MILLER: Research,
okay.

MR. JACKSON: Or, better yet, an
interpretation from the Zoning Administrator.
I would suggest that would require an
interpretation from the Zoning Administrator,
since they generated the original letter.
They would be able to tell -- say what they
would consider that, a use that met that, fell
within that standard to be.

CHAIRPERSON MILLER: Okay. Let me
ask you this, 1f this happens, because I
haven't really seen this scenario. I would
say, you know, that whatever the applicant
wants to say with respect to the use variance,
you know, we hear that today and whatever you
have to say. But if we keep the record open

and the applicant, you know, looks at this
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definition more carefully and decides say that
they want to operate within the restriction of
the last sentence, could he go back to the
Zoning Administrator while we have the record
open and see if the Zoning Administrator would
approve that?

MR. JACKSON: I don't see any
reason why that 1s not possible. Then
moreover, it wouldn't be unreasonable for the
Zoning Administrator to issue another letter
indicating that what they are proposing 1is
such and such a use and it is a permitted use
under the Zoning Regulations or it also
requires relief, which would be another
referral letter.

I'm not sure what the time, turn
around time would be. And I guess the other
question is when would Mr. Pietros be back in

the country in order to actually follow this

line of reasoning through? But I think that's

very possible.

CHAIRPERSON MILLER: All right. I
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mean, I think, we don't need to fool around
with this too much longer. I think the point
is that you are here for a use variance. And
so you might as well -- this is the hearing
for the use variance. We have a letter from
the owner. And this Board can decide on the
record whether or not a use variance 1is
warranted.

And 1if we decide that it's not
warranted and we deny, then you should work
with the Office of Planning or the Zoning
Administrator and see what would be allowed,
you know. If you fell within the last
sentence, would that be allowed? You have to
kind of 1like ask the Zoning Administrator,
which is what the Office of Planning said.

So I'm not sure we need to wait
for that whole process to go forward. I think
before -- we consider this use wvariance,
because the other would be a matter-of-right.
It wouldn't be something that we would need to

decide on. So we just need to decide on the
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use variance.

So why don't we hear that fully
today? And then we may or may not decide
today. So is there -- do the Board Members
agree with that procedure or no?

MEMBER DETTMAN: As long as the
applicant is comfortable with going forward.
I thought I heard him request a postponement.
But if he is comfortable going forward, that's
fine with me.

CHAIRPERSON MILLER: Okay. That's
a good point.

MR. CATANUZZO: Yeah, no,
definitely, let's go forward. As long as the
denial -- if today the use variance is denied,
does not preclude Pietros Kidane going back
and take only the restrictive definition of
the "non-caterer."

CHAIRPERSON MILLER: No. No, it
wouldn't preclude him. That's what he
probably would need to do. So, right?

Everybody on agreement on that? Okay.
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Now, 1is there more that you would
like to say about the use variance? As I
said, for a use variance, you need to show
that the property has some exceptional
condition and that that leads to an undue
hardship for the owner to comply with the
regulations and that the relief would not lead
to any adverse -- substantial adverse impact
on the public or the Zoning Plan. Okay.

MR. CATANUZZO: No, no other
reason other than the one outlined in the
supplementary application -- explanation.

CHAIRPERSON MILLER: Well, I was
looking at this quickly before we started to
talk about this. And I also read the file.
Is it something about the size of the property
that is exceptional, that gives rise to, you
know, the hardship or what is it about or do
you want us to just look at this letter?

I don't know if there is anything
you want to more fully elaborate on or not

really?
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MR. CATANUZZO: Other than they
are very small properties, I have nothing
further to add than the -- whatever was
addressed to that particular standard in the
supplemental explanation.

CHAIRPERSON MILLER: Okay.

VICE CHAIRMAN LOUD: Good
afternoon, Mr. Catanuzzo, 1is 1it?

MR. CATANUZZO: Yes.

VICE CHAIRMAN LOUD: Am T
pronouncing correctly? Are you familiar with
the contents of the September 10" letter of
Mr. Pietros? Mr. Kidane, I'm sorry.

MR. CATANUZZO: Yes, I have read
it several times.

VICE CHAIRMAN LOUD: Are you
familiar enough to speak to some of the points
made in it?

MR. CATANUZZO: Yes. Yes, this is
basically a little bit of the history. I was
part of the setting up of the bakery, vyes.

VICE CHAIRMAN LOUD: Okay. It
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refers to a study that had been developed, I
suppose is the right word, that indicated that
selling certain kinds of goods would be, in
effect, market sustainable. Are you familiar
with that study?

MR. CATANUZZO: Well, this was an
informal study. We didn't hire any expert to
do the study. It was mostly conversation,
interviews that we had with the local people.

VICE CHAIRMAN LOUD: Okay.

MR. CATANUZZO: And the previous
owner of the property that was sold to Mr.
Pietros Kidane.

VICE CHAIRMAN LOUD: And based on
that due diligence, a conclusion was made that
that location would only be successful selling
these types of goods mentioned in the letter,
the biscotti and cakes and panini, pizza,
lasagna, etcetera?

MR. CATANUZZO: Well, of course,
the fact that we are selling Italian food 1is

directly connected to the fact that we are
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VICE CHAIRMAN LOUD: Okay, okay.
All right. In terms of the second paragraph
is a discussion about part of the incentive
for purchasing the location was to operate it
as a fast food restaurant, but then it was

rezoned. And as a consequence of it being

rezoned, that incentive was no longer
available. Is that consistent with your
understanding?

MR. CATANUZZO: Yes.

VICE CHAIRMAN LOUD: Okay. So
part of what could make this unique is the
rezoning of the property after the reason for
purchasing it?

MR. CATANUZZO: Yes. Our, of
course, definition, the Italian definition of
fast food is not the same definition of the
local definition. Our idea of fast food was
the pizza, the lasagna and the little cakes
that people can buy and take out. So yes,

when we first approached the property, we
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thought that under their existing -- under the
then existing zoning, we could have done
something like pizza, lasagna, small salad and
mostly sandwiches. This is what we consider
fast food. Food that is prepared, immediately
consumed and taken out.

VICE CHAIRMAN LOUD: Okay. And
then as I wunderstand it, I guess I'm
piggybacking the Chair's question, at this
point, that you brought in an architect and as
a result learned that you couldn't --

MR. CATANUZZO: Yes.

VICE CHAIRMAN LOUD: There wasn't
room 1in the facility to have a kitchen
preparation area, bathrooms and then an area
for seating also. 1Is that --

MR. CATANUZZO: That's correct,
yes. The architect was Mr. Aggi Pong and he
did several site 1inspections. And the
premises are small. They only 900 feet. Now,
if you take away, vyou know, space for

bathroom, you know, it's really tight. So and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

215

then, of course, space for people to come in
and stand in line and pick-up. It's really
small property.

VICE CHAIRMAN LOUD: Okay. Do you
have an understanding of what uses would be
permissible there?

MR. CATANUZZO: Well, my
understanding that the bakery is a permissible
use of this particular property.

VICE CHAIRMAN LOUD: Okay. And
why couldn't you do just the bakery 100
percent of the time?

MR. CATANUZZO: Because we
realized that we were counting on the
immediate neighborhood, I'm talking about a
radius of about maybe 2 or 4 blocks to really
support the business. It turns out that it
was not so. There was a school that we were
counting on, the Elliott High, I believe it's
junior high school, to open and give us some
business and that didn't happen.

So all of a sudden we are faced
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with the prospect of cash flow problem under-
utilized production capability and, you know,
we had to lay off one worker, because there
was no business. And people expressed
interest in buying things for, you know, their
families, you know, to take a sandwich and
stuff like this.

So Mr. Kidane thought that maybe a
catering would allow us. I want to add the
fact that I don't think Mr. Kidane understand
it. His understanding of catering probably
falls within the restricted part of the
definition. It was never his intention to
provide serving tools like chaffing dishes and
things like this.

VICE CHAIRMAN LOUD: Right.

MR. CATANUZZO: It was never his
intention. I never recall once -- he relies
on my expertise in the food and beverage
business to provide counseling. And I told
him that, you know, that involves a tremendous

amount of capital outlays and material,
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that.

The intention was I think very
simply to be able to provide sandwiches. You
know, i1f a teacher would call and we can send
some sandwiches out. And of course, had we
known that there was this last sentence, we
probably would have not asked for use
variance. We would have done everything
possible to stay within those limitations.

VICE CHAIRMAN LOUD: Okay. And
just one final follow-up question. Are there
other types of business services that you and
your business partners could provide there,
based on your skill set and your background
that would be conforming? For example, barber
shop or you know what I'm trying to get at?

In other words, can you -- are you
limited just to the catering sort of in the
Italian niche market because of your
background and who you are or are there other

types of businesses that you could operate
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there successfully?

MR. CATANUZZO: As far as I'm
concerned, I've been in the food and beverage
for 20 years, that's all I know. I was a food
and beverage director in hotels. That's my
experience. Mr. Pietros Kidane is an
economist, retired. And Mr. Yuhan Kidane, the
son of Pietros Kidane, is an MBA with Fannie
Mae. So neither owners have any expertise
other than their respective field.

And as far as I'm concerned, it's
basically Italian food or running restaurants
and hotel and stuff like that.

VICE CHAIRMAN LOUD: Okay.

MR. CATANUZZO: But there 1is
nothing in that area that I could do. We are
a unique business. There is nothing like it
there. There is a liquor store. There is a
church. And there is a convenience store and
then there is us. And I'm talking about in a
radius of maybe 5 or 6 blocks.

VICE CHAIRMAN LOUD: Okay. Thank
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you.

MR. CATANUZZO: You're welcome.

CHAIRPERSON MILLER: I just want
to follow-up a little bit. Would you say that
it wouldn't be economically viable just to
have the bakery?

MR. CATANUZZO: Not at present
moment, no. Maybe it's a combination of the
economy, I don't know. We thought when we
started that we could count on the community.
We wanted to become a community bakery. In
fact, our postcard says a community bakery.
And then we realized that people wouldn't come
in.

We basically survive on the
business of Saturday morning and Sunday
morning. We closed on Mondays. And that's
just not enough.

CHAIRPERSON MILLER: Is there
something about the smallness that limits your
options with respect to the type of

establishment you have? You know, you are in
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the cooking business or whatever. The size of
the premises wouldn't allow you to have a sit
down restaurant, for instance, is that right
or not?

(Whereupon, at 5:00 p.m. the
Public Hearing continued 1into the evening

session.)
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E-V-E-N-I-N-G S-E-S-S-I-0O-N
5:00 p.m.

MR. CATANUZZO: Well, a sit down
restaurant is a totally different operation,
totally different operation. We just don't
have the space to -- and the capital to fit an
exhaustion hood over the -- this is a bakery.
A large volume oven, a large volume sheeter,
a large mixer, 1it's modern mixer, a couple
other smaller mixers, a lot of molds, stands,
a proofer, stuff 1like this, a freezer, a
couple of refrigerators.

This is not a -- it's catered to a
certain type of product, not a restaurant. It
would never work for us. Although, I have
expertise to run a restaurant, but that's not
what we want to do.

CHAIRPERSON MILLER: And could you
just refresh my memory with respect to when
the owner purchased the property, was he
unaware that he wouldn't be able to run a

catering business out of it? Not that that's
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-- not that you think that you are a catering
business, but you characterize your business
as bakery/catering or whatever.

Was he aware of any of the, you
know, restrictions?

MR. CATANUZZO: He wasn't aware of
the restriction, because he never thought he
was going to go that way. Had an early sign
that the bakery was not going to be wviable,
I'm pretty sure -- he 1is a very thorough
person, he would have probably inquired into
catering.

This is something that development
will last several months, so I would say in
the last 2 to 4 months, he became aware that
we were not going to make it on the bakery.
And then I'm confident I'm speaking for Mr.
Kidane when I say that his understanding with
catering is exactly the restricted definition
of the catering, just because we don't have
the tools and we don't have the capital to buy

the tools.
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And it's not the direction we
wanted. At the end, I think we are mostly a
bakery and we're going to stay bakers. So --

CHAIRPERSON MILLER: I just want
to see if there is something either about the
smallness of the property or there 1is
something unique about your block or his block
in that I think there is a line that says it's
a commercially isolated block, that would be
considered an exceptional circumstance leading
to hardship were he -- if he had to restrict
his business just to the bakery.

MR. CATANUZZO: Well, it is an
isolated block.

CHAIRPERSON MILLER: Is that
different, you know, compared to other
commercial blocks or what?

MR. CATANUZZO: Well, I think most
commercial blocks are more thoroughfare where
there is a lot of traffic. There is no
traffic here. The traffic that we have is

Sunday morning for church, a few cars that
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park on the street, that's it.

So in a sense, it's actually that
there is an alley. In Exhibit 1 if you look
at kind of like sideways, there is this alley
here. The building to the left is not
developed. It's empty, it's vacant. There is
a grassy area here to the right. And then
there is the church and the convenience store
and then there is a liquor store.

And then everything else is
residential. It's this block here. I think
you can see it. There is nothing else. There
is a parking lot across and then the schools
are to the far right, a block away. And you
have to drive five blocks going, I guess,
north, the stadium it's that way. There is
nothing really.

CHAIRPERSON MILLER: Okay. Any
other questions? All right. Why don't we go
to Office of Planning then? Mr. Jackson?

MR. JACKSON: Thank you, Madam

Chair. Again, my name is Arthur Jackson. I'm
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a Development Review Specialist of the
District of Columbia Office of Planning. TI'll
briefly go through the Office of Planning
report.

Basically, the application applied
for two uses, but we determined that the
bakery was -- use was allowable in C-1 per the
regulations. However, the catering
establishment, per the definition and per the
regulations, is only allowed -- is not allowed
until C-2. As such, we determined that this
-- establishing a bakery in this zone district
required a use variance.

Now, I will quickly go through the
tests. In terms of unique conditions and
circumstances, the lot is somewhat irregular
and a previous fast food restaurant was
located on the property, subject to BZA
approval. However, there is no nexus between
those circumstances and this current request,
particularly since there is an allowable use

on the property which is the bakery
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establishment.

There is no undue hardship, based
on the application, because the proposed
companion use 1s allowed in the zoning
district and there are a number of other uses
that are allowed in the zoning district that
are of similar intensity in the site. So
under these circumstances, we saw no
exceptional or undue hardship being
demonstrated.

In terms of detriment to public
good, we think that over time a catering use
would become a much more intense use than a
bakery, because we see bakeries as being more
neighborhood-serving. As the applicant
indicated, if the -- over time as it grew,
they would anticipate a successful bakery.

A successful caterer would have
trucks and would need to travel further
distances away and so this use, at some point
in the future, would probably be more

appropriate along a collector street or an
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arterial where they could travel to the far
ends of the District, if necessary, to fill
their needs as opposed to being on the
neighborhood street.

I think that's really the intent
of the Zoning Regulations is to kind of
separate and segregate those uses that are
more or less neighborhood-serving from uses
that are more or less community-serving or
beyond that.

And so we think that the catering
use 1s more 1in 1line with the automobile,
laundry, parcel delivery and pick-up, picture
framing studios which are serving a much
larger population. And although they
anticipate it to start small, we think that if
it grows to its full potential, it really
needs to be some place else in the longer
term.

So that's why we determined that
we were not supportive of approving a use

variance to allow a catering establishment in
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conjunction with what is already an allowable
use, based on the information before us. That
concludes a brief summary of the Office of
Planning's report. And we remain available to
answer questions.

CHAIRPERSON MILLER: Thank you. I
have one question. Would you consider this
commercially isolated block an exceptional
condition, in that, I guess, my question goes
to in your observations of commercial blocks
in the city, 1is this somewhat of an unusual
situation to be isolated in the manner that
has been described?

MR. JACKSON: Well, I think the
character of this block is more that of a
neighborhood-serving community focus, such
that you will have a number of instances where
you have the corner store, the barber shop,
the laundry and a shoe -- well, no, not shoe
shine, but some place where you can get other
types of services like maybe a small hardware

store and are isolated and are in --
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where they were located primarily to serve the
immediate neighborhood.

So the isolation is just a fact of
the market that they anticipated as serving.
So if the use is neighborhood-serving, this is
the perfect location for it. And I would
think most C-1 Zones, C-1 wuses would be
perfectly at home in a block such as this, in
a commercial focus such as this.

So I guess, in other words, this
would not be a unique circumstance for a
neighborhood-serving use to be in a location
like this.

CHAIRPERSON MILLER: Any other
questions?

VICE CHAIRMAN LOUD: Mr. Jackson,
you heard the applicant's agent testify
regarding the loss of employees from trying to
operate a bakery, the non-existence of the
market there for a bakery, sort of a bakery as

a stand alone operation. Does that at all
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impact your analysis regarding undue hardship?

MR. JACKSON: Well, again, we're
looking at this in the long-term. And as for
a long-term use, that would be in line with
the definition of a bakery in the regulations,
we really think a use like that should be
along a -- should not be in a neighborhood
street. It should be more on a collector or
an arterial street, more at a prominent
corner, because the growth pattern of a
successful one will be such that they would
generate a lot of traffic and a lot coming and
going.

VICE CHAIRMAN LOUD: But I haven't
heard the applicant testify or the pleadings
suggest that long-term, that that's what their
business model is to be overtaken by this
catering element of the personality and that's
all that they do is catering at some point.

MR. JACKSON: Well, the --

VICE CHAIRMAN LOUD: I have heard

an applicant that wants to run a retail bakery
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that needs this catering option to supplement
the revenue.

MR. JACKSON: Well, I understand
that. But given the fact that they -- this
will be their first time -- this appears to be
their first effort in the catering arena and
they have intimated that at some point when it
got strong enough, they would be getting a
van, 1t does seem like there are dreams of a
successful business.

And as a successful component, it
does appear that they anticipate some growth
to the extent that at least they will have to
have some vehicles. At this point, there's
not even a place to park a vehicle on the
property. So are we talking about some
encroachment into -- on the surrounding
streets that is not occurring right now.

VICE CHAIRMAN LOUD: I guess we're
just hearing different testimony. Even the
aspects of their personality that would become

catering seems to me to be more small scale
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neighborhood, 30 or 40 teachers at a local
neighborhood event or something like that and
not this really massive sort of institutional
type catering operation.

MR. JACKSON: Well, again, I think
that the discussion was that the 3 to 4 block
radius was a minimum. We might be talking
about 15 blocks. Are we talking about 15
blocks? Are we talking about halfway down
18" Street? I mean, this is 18" Street. So
15 blocks would be basically Union Station.

And not to say anything against
looking forward to having a successful
business, that's not the issue. The issue is
that a catering business as defined in the
regulations and as typically would occur,
really has -- in order to grow, really has to
expand its reach.

It's successful if it gets to the
larger employers that have more and more
employers that need this business. If you're

talking about just making a few sandwiches
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now, I don't think their goal is to remain
there. If it's supplemental -- it could
supplement the bakery now, but I think at some
point it's possible that it would be more of
a dominant use in the long-term.

But again, we are looking at it
from the perspective of the -- what the
regulations outline as being the overall --
the usual definition and we are looking at it
from the perspective of what the usual use
would be like. Not this hybrid. At some
point, this hybrid would have to come to the--
have to decide which element is going to be
more prominent.

And the catering business could
well out-strip the bakery, particularly if the
catering business is not neighborhood-serving.
And it doesn't sound like this is going to be
a neighborhood-serving use in the long-term.

VICE CHAIRMAN LOUD: Let me toss
out this scenario. If someone purchased a

location believing and having done their
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homework and believing that it was zoned for,
one thing, let's say fast food, and by the
time they went to closing and were able to
begin the process of trying to launch their
business, the zoning had changed on it, would
that -- what would your reaction to that be in
terms of it being an unusual circumstance or
unique situation?

MR. JACKSON: I guess I was rather
puzzled by that, because I don't -- I would
like to know more about this zoning change
because I don't recall any applications coming
through our office to rezone property to C-1.
We have done some down-zoning or some changes
in zoning intensity, but those have all been
residential.

And looking at the Certificates of
Occupancy for this 1location, for Dboth
buildings, the commercial uses, restaurants
and related uses have -- go back to the '50s.
So I'm not sure what is actually meant by zone

change.
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Now, if they had gotten an
approval for a Certificate of Occupancy,
gotten approval for permits, gotten approval
for Certificates of Occupancy to put through
a use and then the zoning changed while they
were walting to start construction, I would
say that is a practical difficulty.

VICE CHAIRMAN LOUD: Did you have
any conversation with the applicant? And I
realize that now, I didn't realize it
necessarily before, but from your testimony
that there was a -- there has been some
difficulty communicating, because he has been
out of the country. But was that a part of
your discussion with the applicant at any
point?

MR. JACKSON: No. I guess my
discussion was to encourage them to
restructure their presentation to readdress
the tests as opposed to the -- what is more of
a story of how we got to this point. And so

we didn't focus on the details of the
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presentation, but again, that would be a
question in my mind is what exactly was the
zoning change?

Because I don't -- again, the use
-- it has been commercial for some time. I'm
not sure what would have changed, what action
would have happened to either down zone the
property or from another zone district. I'm
just not familiar of anything happening in the
last few months.

VICE CHAIRMAN LOUD: All right.

MR. JACKSON: Last few years.

VICE CHAIRMAN LOUD: Thank you. I
don't have any additional questions for right
now.

COMMISSIONER HOOD: Madam Chair, I
have a question. Mr. Jackson, in the same
line with Board Member Loud, one of the things
that he mentioned in this letter that we
received today, he says "elimination of fast
food restaurant for commercial zoning in the

neighborhood has brought many difficulties to
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the owner of the building, since the business
intent at the time of purchase of the building
was to continue."

And I would have to agree with
you. I don't recall. I'm not saying it
didn't happen, but I don't recall a down zone
or a zone change at this site, but maybe he is
alluding to the -- the only thing that we did
that T know of was the eating establishments.
And then we talked about definitions. Maybe
that's where the confusion may lie. I'm not
sure.

MR. JACKSON: Oh, there was a
change in the definition of eating
establishments?

COMMISSIONER HOOD: Yeah. Yeah,
that was dated -- but I don't know if that's
relevant though. But anyway, that was July
30, 2007. But this property was bought,
purchased, according to this letter, what we
have here, what in 2005.

MR. JACKSON: The -- I believe in
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that section the -- I think the issue had to
do with the exact nature of the use that was
proposed and what their intent -- what they
want to do and what the -- how it fits into
that definition. And one of the things that
I think would be good to clarify is to, again,
nail down what would happen if they -- if what
they actually want to do compares -- does fit
into the exemption.

Nail down exactly what that is. I
think that will probably solve a lot of the
issues that we are dealing with here today.

COMMISSIONER HOOD: And the other
question is 1s it addressed in the code?

MR. JACKSON: Well, now, you can
usually find something to put it under. Now,
I'm saying and particularly if it's primarily
you've got prepared things you are selling, at
what point does that become strict retail?
You can make things on-site and sell them. It
couldn't be crafts, of course, because it's

edible. But there are definitions, there are
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catchall definitions that you can put things
under, but you have to be clear about what
conditions apply to them.

And that's why the particulars of
how this use will actually work in the long-
term really are critical. For any -- for the
Zoning Administrator, for instance, to really
do a clean -- clear analysis of what it is
going to be now and how that would fit under
the regulations with regard to standards.

COMMISSIONER HOOD: And we would
also -- I guess it may be some of this, since
we're putting things up under something, I
guess, we can look at what was just done July
30" dealing with the eating establishment
definitions for July 30"". Which one it is, I
don't know.

MR. JACKSON: Okay.

COMMISSIONER HOOD: I don't know
if that was something that OP took into
consideration.

MR. JACKSON: Well, the other
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thing, too, is the special exception for the
fast food restaurant was pending, but no
action was ever taken on it. And it sounds
from what you read was that they didn't take
any follow-up action to ask for a special
exception or for a variance for that use,
because of something that happened with regard
to that -- possibly with that clarification of
definitions.

COMMISSIONER HOOD: There was a
sequence of events that I saw somewhere
exactly what happened, what year and how it
transpired and I'm Jjust wondering what
happened between -- I guess this would be a
question for the applicant. What happened
between 2005 and when the Zoning Commission
did what they did just most recently? Well,
July 30. 2007.

I'm just not following necessarily
the sequence of events. And I'm looking at
his letter on page 2 and what's why my initial

question, Mr. Jackson, was did you think what
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he wrote on page 2 was some kind of undue
hardship posed on the applicant? And he said
since the business intent at the time of
purchase of the building was to continue with
the ongoing business venture, fast food
restaurant, in line with the ongoing occupancy
permit.

It was understood that no major
modification was to be made to the building.
But with the new zoning, this plan became
unobtainable because of the other food-based
business alternatives that called for
significant modifications of the building,
which I'm sure he 1is probably alluding to
being able to seat 18 and others.

So I'm just trying to figure --
put all this together and see exactly how this
zoning, basically, put them at a disadvantage.
This new zoning, so to speak. And I don't
think he is necessarily going from R-5 to C-1.
I think he is talking about definitions.

MR. JACKSON: I see, I see.
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COMMISSIONER HOOD: I believe.
Now, I may be totally out of school, but I
think that's what he wanted.

MR. JACKSON: Okay.

CHAIRPERSON MILLER: Is your
microphone on?

MR. CATANUZZO: Yes, I'm pretty
sure there was a definition. We weren't clear
as to what we could do, what we couldn't do.
The city was a big issue. And of course, this
place is very small. It's 900 square feet.
One-fourth of that square footage is taken by
the bathrooms that we have installed. So I'm
pretty sure that that's exactly what it was.

I wasn't there when this -- from
the very beginning. I was in and out. I was
consulting, but I can definitely ask Mr.
Kidane to send more information about the
succession of event and what his understanding
was.

MR. JACKSON: One -- I'm sorry.

CHAIRPERSON MILLER: Oh, I just
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want to make sure I understood Mr. Hood's
question, because I think it sounds like an
important one. Is it that they perhaps bought
the property when the old regulations were in
effect and then new regulations went into
effect and it was harder to comply with the
new regulations? Is that the point?

MR. CATANUZZO: That was my
understanding. That was my understanding.

CHAIRPERSON MILLER: Okay. And
you were suggesting that that could be more
developed?

COMMISSIONER HOOD: That could be
-- well, I'm just curious what happened
between 2005 and the time the Zoning
Commission did what they did in 2007. That's
-- because it was already a use there that was
already happening. And I'm just trying to
figure out where the disconnect is and also
making sure when we say zoning, we're not
talking about necessarily a Map Amendment.

We're just talking about
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definitions and being required within that
zone. I think that's exactly what the
applicant has understood. And I'm just trying
to make sure I follow that. Because you said
change in zoning to me, I'm thinking it was R-
5 and we changed it to a C-1. And that's not
actually the case.

What it 1s 1s Jjust meeting new
definitions in 199. But I'm not -- I'm --

MR. JACKSON: Madam Chair?

CHAIRPERSON MILLER: Yes?

MR. JACKSON: May I ask a
question?

CHAIRPERSON MILLER: Please.

MR. JACKSON: 1In looking at the
amendment, there is prepared food shop, food
delivery service and restaurant, fast food
restaurant. The -- what he is talking about
seems to be very in 1line with the food
delivery service. Any establishment -- and
the last line of that, "Any establishment that

derives more than 75 percent of its sales from
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delivery orders, shall be considered a food
delivery service."

Which is not a caterer. And the
last line is "This definition does not include
catering establishments." So if you qualify
that that's the other side of the coin, you --
if you do more than 75 percent of your sales
from delivery orders, it's a food delivery
service.

Which now again, I'm not sure

where this falls under allowable uses in the

Zoning Regulations, but this would -- if this
is -- 1f you meet these definitions, does this
sound -- okay. This is --

CHAIRPERSON MILLER: Are you
saying you don't know where food delivery
services falls as a matter-of-right use and in
what zones?

MR. JACKSON: Yes, that will take
additional research on my part, because my
regulations may not be up to date.

CHAIRPERSON MILLER: Let me just
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ask the Office of Attorney General just to put
you on the spot. Do you know in what zone a
food delivery service is allowed as a matter-
of-right?

MS. NAGELHOUT: I think the first
zone 1is C-2-A, that's section 734.

CHAIRPERSON MILLER: Okay. Thank
you.

MR. JACKSON: Madam Chair?

CHAIRPERSON MILLER: I think I'm
going to make use of our Assistant Attorney
General again. Given that we may be looking
now at what might be more appropriately food
delivery service, would the applicant still
need a use variance?

MS. NAGELHOUT: I think they
would, because this is C-1.

CHAIRPERSON MILLER: I think so,
too. Okay. There were new -- obviously, we
are talking about new regulations that were
passed affecting fast food and food delivery

service, etcetera, and they are not in our
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book. And so we have them separate.

I just wanted to make sure. So
there is nothing in these that would change
the fact that they would need to use a
variance, I don't believe, is there? I guess
I would have to ask one more time, Ms.
Nagelhout. The amendments here don't --
wouldn't affect our analysis of whether they
need a use variance?

MS. NAGELHOUT: I think it would
not. They would need a use variance.

CHAIRPERSON MILLER: Okay. So it
seems to me then, I mean, I had thought that
perhaps with respect to the undue hardship in
complying with the regulations, that there
might be a question mark, because if they
weren't a catering business, which is what we
were looking at, because of that last sentence
that if they went to the Zoning Administrator
and said this is the way they were going to
operate their business in a more restricted

manner, then they could comply with the
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regulations without getting a variance.

And therefore vyou couldn't meet
that test here, based on the information that
we have so far. We're kind of like maybe it
would be wuseful to see what the Zoning
Administrator would say. But now, it sounds
like even with that flip side, even if they
restrict it there, the catering aspect, to fit
that last sentence that they still would need
a use variance.

MR. JACKSON: Madam Chair?

CHAIRPERSON MILLER: Yeah?

MR. JACKSON: It does -- this does
seem to be consistent with the other use,
which is also only allowed in C-2. And I
would also note that it's only allowed by
special exception and it's subject to a number
of conditions.

MEMBER WALKER: Mr. Catanuzzo, let
me ask a question. Can you predict what
percentage of your business will be delivery

versus carry-out?
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MR. CATANUZZO: No, I can't
predict that. I really can't. I don't have
any factors to predict it on. We have never
done catering.

MEMBER WALKER: Not even ballpark?

MR. CATANUZZO: This could end up
being just maybe a temporary diversion from
what we want to do. We might realize that
it's not workable. I -- we have bakers who
want to stay bakers. We are doing this only
because we felt that if people are not coming
to us, we want to go to them. 1It's as simple
as that.

If the business doesn't come to us
and we cannot go to them, I guess the prospect
of staying open the next two or three months,
it's very small. So we haven't made plans
really for the future. We made plans for
survival now. We want to survive another six,
seven months, see what happens next year with
the election and all that. Take it a month at

a time.
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For me to speculate as to what is
going to be a year from now, it's not only
faulty, but it just -- I don't do that. 1It's
very hard for me to do it. I just don't know.
We may not be around a year from now.

MEMBER WALKER: Okay. Thank you.

CHAIRPERSON MILLER: Okay. And I
don't want to put words in your mouth. I just
want to clarify and wunderstand. Is it
basically that the main business is bakery as
opposed to a caterer?

MR. CATANUZZO: Yes, the main
business is bakery. All the equipment that we
have is actually single product bakery setup.
The original intention was again to bake, so
you need a big oven, not a range. You need a
large mixer, not a small one. A big dough
sheeter. 1It's a large piece of machinery.

We brought in three phase electric
current. Only one phase was available. So
everything was geared toward bakery. Our

baker is a baker. He is not a caterer.
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MR. CATANUZZO: He bakes pies,
cookies, cakes, muffins, pound cake, bread,
stuff like that.

CHAIRPERSON MILLER: Okay. And
this is kind of a conclusionary question, but
I think you are having trouble like
quantifying exactly, because it is new, but
would you say then that the catering business,
the catering aspect would be more of an
incidental part of your -- the bakery?

MR. CATANUZZO: Um, yes. The
ultimate goal of the bakery was to bake
biscotti. We had to temporary abandon that
project because of cash flow concern and
because we weren't selling.

In my last conversation with Mr.
Kidane was that we were going to go back and
become the new house of biscotti in
Washington, D.C. That was my understanding.
This is the reason why I join Mr. Pietros

Kidane. As a personal opinion, catering for
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me is just a distraction, but it's
unfortunately now necessary.

Again, catering under the
restricted definition is necessary because of
cash flow problem.

CHAIRPERSON MILLER: With respect
to the cash flow problem, are you operating,
have you been operating for a while and
operating just as a bakery is resulting in a
cash flow problem?

MR. CATANUZZO: Yes. Seven months
and strictly as a bakery. The percentage of
people coming and take them out, but mostly
it's pound cakes, muffins and cakes, bread.

CHAIRPERSON MILLER: Okay. You
know, we need to consider hardship and you say
you have a cash flow problem. Can you be any
more specific with us with respect to if this
were to continue, for instance, then you would
have to close or, you know, something?

MR. CATANUZZO: Yes.

CHAIRPERSON MILLER: Okay.
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MR. CATANUZZO: Yes, we had a very
rough summer. We were under every month by
S2,500. We estimated that if the current
situation continues, we will be probably
shutting down around Christmas. Incidentally,
the reason why we apply for catering is we
thought because of the election, people will
be in a better mood to celebrate and maybe to
get some, vyou know, catering item, some
deliveries made.

That's the reason why we thought
about doing this. Perhaps things will turn
for the better, you know, and people will feel
like spending some money. Right now, they
don't.

CHAIRPERSON MILLER: Okay. From
what I hear you're saying is that you are
basically a bakery and that your delivery is
for the convenience of your customers?

MR. CATANUZZO: That is pretty
much.

CHAIRPERSON MILLER: Basically.
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But you haven't been doing any so -- and you
are operating at a loss, because --

MR. CATANUZZO: Yes.

CHAIRPERSON MILLER: -- you
haven't been right.

MR. CATANUZZO: Two schools are
not operational. They are doing some work, so
we didn't get any business from that. I think
Brown School is also being under renovation
and we didn't get the business from that. And
the community, the local community its new.
We have people every day that tell us that --
living two blocks away, they tell us that they
didn't know we were there.

Strange. They never took a left
turn. They always go straight. We're still
getting people to tell us oh, it's a wonderful
thing that you are here. We didn't know you
were here. Every day, every day, even this
morning.

CHAIRPERSON MILLER: Mr. Jackson,

do you have an opinion on whether the delivery
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could be incidental to the main business of
the bakery?

MR. JACKSON: Um, you mean like an
accessory use to the bakery? That's a
possibility. You probably want to quantify it
in some manner, but, yes.

CHAIRPERSON MILLER: Okay. Let's
make a note of that. I think that this case
raises, you know, some questions that we
haven't been able to answer today. And I
think that we would want to take a further
look at the regulations and the law. But the
point I was just making is that certain uses
that aren't allowed as a principal use in a
zone are allowed as accessory or incidental.

But again, you know, they have to
be a smaller part and that's what Mr. Jackson
was referring to with respect to quantifying.
I think that we are, you know, trying to look
at this from two angles. I mean, from what I
read in the record, it doesn't sound like what

you intend would have an adverse impact on the
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neighborhood, neighboring properties and
probably the opposite, that it is welcome in
the community.

But for a use variance, we have to
consider, you know, specific criteria. So I
think that those criteria, you know, after
this discussion maybe could be addressed a
little bit more sharply. You know, for
instance, you articulated some of the hardship
here today.

And I think, yes, Mr. Hood raised
the question about the Zoning Regulations,
were you caught in the middle and then not
allowed to have a viable operation in that
location. So there are a lot of things going,
you know, thoughts out there. So I don't
think that the Board is going to decide today.

I think we would like to, I would
like to hear what the others say, get a little
more information. And then the other side is
whether or not this could be a matter-of-right

use. If presented differently to the Zoning
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Administrator, I mean, the fact that it was
labeled a catering establishment immediately,
I think triggered referral to this Board, that
if the applicant could be a little more
precise with respect to how delivery factors
into the business.

I want to throw this out to the
Office of Planning and other Board Members,
you know, whether or not -- we don't usually
do this, but it seems like it might be
appropriate. If the applicant thought that,
actually after listening and participating in
the hearing today that, perhaps the delivery
was incidental to the business, could he more
carefully maybe work with the Office of
Planning and see if that were to fit, then go
to the Zoning Administrator and say, you know,
is this a matter-of-right use or not before we
decide.

I don't know what others think of
that. I think it's kind of novel, but it just

seems like that could be appropriate in this
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case.

MR. JACKSON: Well, I think the
key would be to work with the key person to
make the determination. So if they were
available, even by phone would work, but we
would really need to clarify to what extent
the catering activity or the delivery activity
is a component of the overall use. And then
see what the Zoning Administrator says if that
meets the intent of the regulations with
regard to accessory or ancillary use.

So we could help them formulate a
clarification of the use for consideration by
the Zoning Administrator, but, of course, it
would be their call.

CHAIRPERSON MILLER: And then that
would be in the record for our consideration
for use variance.

MR. JACKSON: Well, we would ask
if the Zoning Administrator would forward
something to the BZA explaining what their

final determination was.
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CHAIRPERSON MILLER: Okay. I
mean, following through on that, the way I see
it, that would be if the Zoning Administrator
found that that was a matter-of-right use the
way 1t was presented to him, then this case
would be -- vyou would withdraw the use
variance. You wouldn't need it. So we
wouldn't rule.

But 1if the Zoning Administrator
decided otherwise, we would consider the use
variance. However, we have not done this
before, but I don't see a problem with that.
Do other Board Members? We're kind of in --
okay.

VICE CHAIRMAN LOUD: No, I don't
see a problem. And I hope I'm not going too
far with what I'm about to say, but also just
reflecting on it and the fact that the
applicant's agent was not aware of the
delivery service definition even until he sat
in the chair, that consulting counsel that's

very familiar with these regulations as a part
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of going back to OP and having the dialogue,
so that with expert assistance everything
could -- all these dots could be connected
together better is something that there is now
an opportunity to do.

All this may seem really simple
and straightforward and then you start getting
into the thicket of it and you realize having
someone there to help navigate for you is
beneficial. So that's just a thought that
occurred to me.

CHAIRPERSON MILLER: As we are
going to leave the record open, were there
other questions that Board Members wanted the
applicant to answer? I think we may have
covered them. One, the change in the
regulations, the going to the zZoning
Administrator. Anything on the -- you know,
in the hardship, that three prong test.

Okay. Now, Mr. Jackson, let me
ask you this. Since we have never really done

this, how much time do you think we need to
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factor, if you have any idea, for the
applicant to go back to the Zoning
Administrator?

MR. JACKSON: Well, as soon as we
can have a conversation and try to come to
some clarity as to how to divide these two
uses in their best estimate, we could forward
that over to the Zoning Administrator
immediately. But I couldn't -- I would say
give them at least 30 days to get back with a
response.

And then it doesn't sound 1like
we're changing anything that he has
considered. He has put in to the ANC. We are
clarifying what actually the ANC has already
reviewed and supported. So it would be the
case of getting a response back and then as to
the supplemental, and I would think 30 days,
30 or 45 days should be sufficient for that,
assuming we can have direct communication with
Mr. Pietros.

CHAIRPERSON MILLER: That was
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going to be my next question, understanding
that the owner is actually out of town. I
don't know when he is going to be back. How
much time would you like for this process to
take place? The Board is not in a hurry.
It's really, you know, you all.

MR. CATANUZZO: Let me just say
Mr. Pietros Kidane is in Zambia now and he
says he 1is going to be back in the United
States sometime around October, the mid-
October. Now, this is not set in stone. He
has business dealings in Zambia now, so mid-
October, which will make it about 30 days or
so.

CHAIRPERSON MILLER: Okay. As his
representative, I would ask you, are you going
to wait until he comes back before you start
this process with Office of Planning and
Zoning Administrator or are you going to just
carry the ball?

MR. CATANUZZO: No, I'm going to

start it myself.
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CHAIRPERSON MILLER: Okay.

MR. CATANUZZO: Next week, sure.

CHAIRPERSON MILLER: Okay. So,
Mr. Jackson, you're saying like 30 days to the
Zoning Administrator and then another 30 days?

MR. JACKSON: Actually, it would
make -- 60 days would probably be a good
period of time to make sure that the agency
review is completed and there is time for us
to write a supplemental for hearing. So I
would think 60 days would be reasonable to
cover all the bases. That would be the middle
-- that would be the mid -- no, I'm sorry, 30
days would be mid-October. 45 days would be--
should be enough.

CHAIRPERSON MILLER: Okay. Is

that -- 45 days do you have any problems with
that with respect to, you know, your
situation?

MR. CATANUZZO: No. I don't know
how fast to answer your gquestion. I have

never done this before.
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CHAIRPERSON MILLER: Okay.

MR. CATANUZZO: I have no idea how
long it is going to take. 45 days sounds a
reasonable amount of time, if somebody starts
working at it.

CHAIRPERSON MILLER: Okay.

MR. CATANUZZO: Again, it may very
well be that Mr. Kidane gets held back in
Zambia. I don't know. So but 45 days, I
think, 1s something that we could -- I'm
definitely going to email Mr. Kidane tonight.
And we will work as fast as possible.

CHAIRPERSON MILLER: Okay. I

think then the way -- we should just schedule
a decision date, you know, within,
approximately, two months and have the
filings. There will just be one or two

filings coming in. One from Office of
Planning and one from the applicant. And you
will be talking -- I mean, should they be
simultaneous filings?

MR. JACKSON: That wouldn't be
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unreasonable, no.

CHAIRPERSON MILLER: Yeah, okay.
All right. Let's just look at our calendar,
then we will set a date. Okay. It's good on
our calendar to set a decision date of

December 2 ™.

I just feel a little bit
concerned about your description of your cash
flow and having to close by Christmas. And I
don't know 1f that's an issue.

But if we did that, you could have
your filings in, I would say, by November 18"
before Thanksgiving. I just want to make sure
that that is not going to be a terrible
hardship with respect to your cash flow
problem.

MR. CATANUZZO: We have time until
the end of this year.

CHAIRPERSON MILLER: Okay, okay.
So this is okay, the schedule? All right.

MR. CATANUZZO: File by November

18" and the actual session is going to be

December 2™, you said?
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CHAIRPERSON MILLER: That's what I
said, yes.

MR. CATANUZZO: Sure thing.

CHAIRPERSON MILLER: Okay. There
won't be another hearing on this. We don't
think that we will need another hearing. We
think we will Jjust need to consider your
supplemental filings and then on the 18 " we
will make a decision unless you withdraw if
you are successful with the Zoning
Administrator. Okay. Thank you.

Okay. Are there any questions
from anyone? Okay. If you have any
questions, you can feel free to call the
Office of Zoning and Mr. Moy will help you.
Okay.

MR. CATANUZZO: Thank you very
much.

CHAIRPERSON MILLER: Thank you.
Ms. Bailey, do we have any other cases on the
agenda for this afternoon?

MS. BAILEY: No, Madam Chair.
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CHAIRPERSON MILLER: Okay. Then
this hearing is adjourned.
(Whereupon, the Public Hearing was

concluded at 5:53 p.m.)
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